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United States Court of Appeals 


For tHe District or CoLumsBia Crecuir 


Case No. 13,911 


Tue Smoor Sanp anp GRAVEL CoRPORATION, 
Appellant 
v. 


Barrmmore SteEaAM Packer Company, 
Appellee 


JOINT APPENDIX 


Appeal from the United States District Court 
for the District of Columbia 


2 
96 #©Filed February 28, 1955, Harry M. Hull, Clerk 
IN THE UNITED STATES 


DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


Civil Action No. 2986-54 


THE SMOOT SAND & GRAVEL CORPORATION, 
A Corporation, 


3020 - K Street, N. W., Washington, D. C., 
Plaintiff, 
vs. 


BALTIMORE STEAM PACKET COMPANY, 
A Corporation, trading as 


Old Bay Line, 
1422 - H Street, N. W., Washington, D. C. 
Defendant 


AMENDED COMPLAINT—PROPERTY DAMAGES 
THROUGH NEGLIGENT NAVIGATION OF 
STEAM SHIP 


1. The amount herein involved exceeds the sum of 
three thousand ($3,000.00) Dollars. 


2. Plaintiff was, on January 13, 1954, the owner and 
operator of a diesel powered tug boat bearing official 
number 235904 and called the “Virginia” and two steel 
‘unpowered scows numbered respectively 95 and 113. 


3. On the date aforesaid, defendant was the owner 
and operator of a steam propelled freight and passenger 
‘vessel, officially numbered 224391 and called the “District 
of Columbia.” 
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4. On the date aforesaid the defendant, through its 
agents, servants and employees negligently, carelessly and 
recklessly, and in violation of the rules of navigation then 
and there pertaining, navigated, steared, operated and 
propelled its vessel in the upper Potomac River near 
Upper Potomac River Channel Buoy No. 75, into col- 
lision with the tug and scows of the plaintiff hereinbefore 
referred to, thereby damaging the same. 


5. As a result of the foregoing negligence of the de- 
fendant, plaintiff has sustained damage for the repair 
to its property as well as from the loss of its use. 


Wuererore, plaintiff sues the defendant and demands 
judgment in the sum of Twenty Thousand ($20,000.00) 
Dollars besides costs of this action. 


WHITEFORD, HART, CARMODY & WILSON 


By Harry L. Ryan, Jr. 
Harry L. Ryan, Jr. 
815 - 15th Street, N. W. 
Washington, D.C. 
Attorneys for Plaintiff 


101 Filed May 27, 1955, Harry M. Hull, Clerk 


ANSWER OF DEFENDANT 
AND INTERROGATORIES ADDRESSED TO 
THE PLAINTIFF PURSUANT TO F.R.C.P. 33 


Defendant, BALTIMORE STEAM PACKET COM- 
PANY, by its attorney, JOHN T. CASEY, answering the 
amended complaint herein, respectfully alleges upon in- 
formation and belief as follows: 


FIRST DEFENSE 


1. Defendant denies that it has knowledge or informa- 
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tion sufficient to form a belief as to the allegations of 
paragraphs 1 and 2 of the amended complaint, except that 
it admits that plaintiff owned and operated the diesel 
powered tug boat, VIRGINIA, as alleged in paragraph 2 
of the amended complaint. 


2. Defendant admits the allegations of paragraph 3 of 
the amended complaint. 


3. Defendant denies each and every allegation con- 
tained in paragraphs 4 and 5 of the amended complaint. 
SECOND DEFENSE 


4. Defendant alleges that if the plaintiff sustained any 
damages, then the same were caused or contributed to 
by the negligence of the plaintiff. 


WHEREFORE, defendant demands judgment dismiss- 
ing the amended complaint herein, together with the costs 


and disbursements of this action. 


/s/ Joun T. Casey 
JOHN T. CASEY 
Attorney for Defendant, 
The Denrike Building 
1010 Vermont Ave., N. W. 
Washington 5, D.C. 
NAtional 8-5454 


HDWIN H. BROWNLEY, 
The Tower Building 
Baltimore 2, Maryland 

of Counsel. 
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Defendant’s Interrogatories, filed May 27, 1955, 
and Plaintiffs’ Answers filed June 10, 1955, 
Harry M. Hull, Clerk 


3. State, as of January 13, 1954: 


(a) The over-all length, beam and depth of 
the tug, VIRGINIA. A. L.O.A. 64’- 
10”; Beam 16’-6144” moulded; Depth 7’-6”. 

(b) Its gross and net tonnage. A. Gross 
tonnage 53; net tonnage 36. 

(c) Its horsepower. A. Horsepower 275. 


. State what lights the tug, VIRGINIA, was show- 
ing immediately prior to the collision on Janu- 
ary 13, 1954. A. All running lights and two 
lights on mast indicating tow and position of 
same. 

. State, as of January 13, 1954, the over-all length, 
beam, depth and gross tonnage of: 

(a) The scow 95. A. L.O.A. 100’; Beam 26’; 
Estimated tons light 114, no gross ton- 
nage. 

(b) The scow 113. A. L.O-A. 100’; Beam 
26’; Estimated tons light 114, no gross 
tonnage. 

. Were the scows 95 and 113 empty or loaded at 
the times alleged in the amended complaint? 
A. Loaded. 

. If the scows 95 and 113 were loaded, state: 

(a) With what. A. Sand. 

(b) Their respective gross tonnage when 
loaded. A. 384 gross tons (est.). 
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. State the draft forward and aft of the scows 95 
and 113 when: 

(a) Empty. A. 1. 8. 
(b) When loaded. A. 6’. 

. Did either the scow 95 and/or the scow 113 have 

arudder? A. No. 

How many crew members were carried: 
(a) By the tug, VIRGINIA. A. Four. 
(b) The scow 95. A. None. 
(c) The scow 113. A. None. 

. Where were these crew members stationed for 
a period of ten minutes prior to the time of the 
collision? A. Master in pilot house, Engineer 

7 in engine room, Deck hands on deck. 
Q. 12. State what lights the scow 95 and 113 were 
. showing for a period of ten minutes prior to 
the collision. A. One light on each scow. 
104 Q. 13. State the location of the lights on the 
| scows 95 and 113 and their height above the 
surface of the water at the time of the collision. 
A. One light forward on scow 95; one light aft 
on scow 113; each light on bin cap about 4.5’ 
above water. 

. State: 

(a) The time plaintiff claims the collision 
occurred. A. About 7:30 P.M. January 
13, 1954. 

(b) The weather at that time. A. Visibility 
good (clear weather). 

(c) The tide at that time. A. Ebb. 

(d) The current at that time. A. Normal. 

. In what respects, specifically, do you claim that 
the defendant, through its agents, servants and 
employees were negligent, careless and reckless 
as alleged in paragraph 4 of the amended com- 
plaint? A. Defendant failed to maintain a 
proper lookout. 

Defendant failed to give any signals. 
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Defendant failed to maintain its vessel under 
proper control. 

Defendant failed to slacken its speed, when it 
saw or should have seen plaintiff’s tug and scows 
in a position of danger. 

Defendant failed to take any timely steps to 
avoid collision when defendant saw or should 
have seen a collision was imminent. 

Defendant failed to maintain its vessel in a 
proper course. 

Defendant suddenly and without warning al- 
tered its course. 

Defendant failed to have its vessel under 
supervision, direction or control of its Captain, 
prior to the collision, but was under the super- 
vision, direction or control of others, who mis- 
managed the same. 

Defendant failed to respond to plaintiff’s sig- 
nals. 

Defendant disregarded plaintiff’s signals. 

. Specifically state what rules of navigation are 
claimed to have been violated by the defendant 
as alleged in paragraph 4 of the amended com- 
plaint. A. Rules regarding change of course. 
Rules regarding passing. Rules regarding signals. 


111. Filed May 31, 1956. Harry M. Hull, Clerk: 


PRETRIAL PROCEEDINGS 


Statement of Nature of Case: 


This is an action for property damages alleged to have 
occurred thru the negligence of D on January 13, 1954 
in the operation of a steam propelled freight and pas- 
senger vessel on the Potomac River in such a way as to 
cause a collision to have occurred between said vessel of 
the D and a Diesel powered tugboat of the P. 
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| D denies any negligence of its part and alleges that 
any damages which may have been sustained by the P 
were caused by the sole or contributory negligence of Ps 
agents, servants or employees in the operation of the Ps 
tugboat. 


The pretrial statements of P and D respectively ade- 
quately outline the situation and the contentions of the 
respective parties and set forth the issues. In the cir- 
cumstances, said pretrial statements are adopted by the 
court and by reference made part of this pretrial state- 
ment and order of the court. This case is not to be called 
for trial prior to the fall term. 


Mr. Earl F. Steinmann, Attorney at Law, Tower Bldg. 
is substituted of counsel for D in place of and instead of 
Mr. Edwin H. Brownley, deceased. 


All stipulations as amended and initialled by counsel 
and by the court requested in Ps pretrial statement are 
agreed to by the parties hereto and are hereby adopted 
by the court as the stipulations applicable in the trial of 
this case. 


/s/ CHares F. McLavexiin 
PRETRIAL JUDGE 


/s/ Harry L. Ryan, Jr. 
/s/ Joun T. Casry 


112 Filed May 31, 1956. Harry M. Hull, Clerk 


PLAINTIFF’S PRETRIAL STATEMENT 


On January 13, 1954, plaintiff owned and operated a 
Diesel powered tug boat, “Virginia” and two unpowered 
steel scows identified as Nos. 95 and 113. Defendant 
owned and operated a steam propelled freight and pas- 
senger vessel officially numbered 224391, and identified as 
the “District of Columbia.” 
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On the date aforesaid, plaintiff’s tug and scows were 
proceeding upstream, and defendant’s vessel was proceed- 
ing downstream on the Potomac River in proximity of 
“Upper Potomac River Channel Buoy No. 75,” when a 
collision occurred involving plaintiff’s tug and scows and 
defendant’s vessel. 


Plaintiff claims that its property was damaged as a 
result of the negligent operation of defendant’s vessel in 
the following respects: 


1. Defendant failed to maintain a proper look-out. 

2. Defendant failed to give any signals. 

3. Defendant failed to maintain its vessel under proper 
control. 

4. Defendant failed to slacken its speed, when it saw or 
should have seen plaintiff’s tug and scows in a position of 
danger. 

5. Defendant failed to take any timely steps to avoid 
collision when defendant saw or should have seen a col- 
lision was imminent. 

6. Defendant failed to maintain its vessel in a proper 
course. 

7. Defendant suddenly and without warning altered 
its course. 

8. Defendant failed to have its vessel under super- 
vision, direction or control of its Captain, prior to the 
collision, but was under the supervision, direction or con- 
trol of others, who mismanaged the same. 

9. Defendant failed to respond to plaintiff’s signals. 

10. Defendant disregarded plaintiff’s signals. 
113 Plaintiff claims its damages were as follows: 


Wages paid crew in effecting transporta- 
tion of damaged property to repair site, ete......$ 599.94 
Repairing damage to tug, Virginia 
Loss of use of tug, 1914 days for repairs @ 
SZOO OO DOL AY creer 4,875.00 
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Use of boats and lighters to handle cargo of 


scow 1138, and to prevent its sinking.............. 537.50 
IAT TIRE O DAT OS COW aE herrea 96.21 
Complete repair of scow 113, including towing 

URS RSPR ar a 4,621.26 
Loss of use of scow 113, 49 days at $25.00 per 
CONF pte a cea a tl a as lm ici 1,225.00 
DD A Sp lac a Ne $15,054.91 
STIPULATIONS 
1. Ownership of all property involved 


3. Pertinent Rules of Navigation 


4. Maps and charts of Upper Potomac River. 


WHITEFORD, HART, CARMODY & WILSON 
By /s/ Harry L. Ryan, JR. 
Harry L. Ryan, Jr. 
Attorneys for Plaintiff 


Filed May 31, 1956, Harry M. Hull, Clerk 


1138a DEFENDANT’S PRE TRIAL STATEMENT 
The Pleadmgs: 


The initial complaint served on July 20, 1954, claimed 
damages of $15,000.00 as a result of a collision on the 
Potomac River between the defendant’s vessel s/s District 
of Columbia and a tug and tows of the plaintiff on Janv- 
ary 13th, 1954. The complaint demanded a jury trial 
and alleged admiralty jurisdiction. Defendant moved to 
dismiss on the grounds that the complaint failed to com- 
ply with Admiralty Rule 85 of this Court and Rule 22, 
which requires the complaint to be verified, of the Ad- 
miralty Rules of The Supreme Court and on the further 
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ground that the demand for a jury trial was improper 
in an Admiralty action. An order on consent was en- 
tered on February 21st, 1955, dismissing the complaint 
without prejudice and striking the jury demand. 


An amended complaint was filed on February 26th, 
1955, pursuant to Title 11, D. C. Code 306. The defend- 
ant moved to dismiss the amended complaint on the 
ground that the court lacked common law jurisdiction 

over a maritime tort occurring outside the terri- 
113b torial jurisdiction of the Court. The motion was 
without opinion. 


The defendant filed its answer denying any allegation 
of negligence and alleged as a defense that if plaintiff 
sustained any damages, they were caused or contributed 
to by plaintiff. Interrogatories pursuant to F.R.C.P. 33 
were propounded to and answered by plaintiff. 


The Facts and The Law: 


On January 13, 1954 the s/s District of Columbia, a 
vessel owned and operated by the defendant, and with 
a properly licensed master and crew, left Washington 
about 6:34 P.M. for Norfolk, Virginia. It proceeded on 
her usual run down the Potomac River and made its turn 
at Fort Washington. After leaving Fort Washington she 
saw the red light of the tug Virginia which placed the 
tug in a position just below Sheridan Point Light. As 
the s/s District of Columbia approached Sheridan Point 
Light she continued on her starboard or right side of the 
channel in order to leave the tug on her port or left side. 
The tug, however, blew a two whistle signal and directed 
her heading toward the left, into the path of the s/s Dis- 
trict of Columbia. The District of Columbia then reversed 
her engines, blew the danger signal and gave a right rud- 





1 Defendant’s arguments are set forth in its brief filed with 
the motion. Defendant continues to reserve this issue of juris- 
diction. 
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der but was unable to avoid hitting one of the tows of the 
tug Virginia. 
‘The defendant claims that this accident was solely 
caused or contributed to by the tug Virginia and her 
tows because of, among other, the following statu- 
113¢c tory violations and acts of negligence: 


(1) The plaintiff tug and tows violated the Nar- 
row Channel Rule 33 U.S. Code 210, by failing to keep 
to their right side of the channel. 

(2) The plaintiff violated 33 C.F.R. 80.16 (f) by fail- 
ing to have a red light on the port bow and a green light 
on the starboard bow of its leading scow. 

(3) The plaintiff’s tug violated C.F.R. 80.4 in failing to 
direct its course to the right in order to pass port to port. 

(4) The tug and tows did not have a lookout. 

'(5) The tug and tows were not manned by competent 
personnel. 

(6) The tug was not of sufficient power properly to con- 
trol her heavily laden tows. 

'(7) The tug failed to take proper and timely action to 
avoid the collision. 

The statutory violations of the tug and tows places the 
burden on the plaintiff to prove that these statutory vio- 
lations not only did not but could not have caused the 
collision. The Pennsylvania, 86 U.S. 125, 136. 


The Damages: 


Plaintiff claims a total of $20,000.00 damages to one of 
its tows and its tug. In answer to interrogatories these 
damages are itemized to a total of $15,054.91. 


The defendant denies that these damages resulted from 
the collision and demands strict proof thereof. 


This accident happened on January 13th, 1954. The 
repairs to the one damaged tow were not made until 
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April 8th, 1954. The repairs to the tug were not begun 
until July 16th, 1954. 


Respectfully submitted, 


/s/ Joun T. Casty 
John T. Casey 
Attorney for Defendant 
Denrike Building 
Washington 5, D.C. 


114 Filed February 20, 1957, Harry M. Hull, Clerk 


FINDINGS OF FACT 


1. This action was brought by the Smoot Sand & 
Gravel Company, a corporation, against the Baltimore 
Steam Packet Company, a Corporation. 


2. The collision, the subject of this action, took place 
at night on January 13, 1954 in a narrow channel of the 
Potomac River, approximately two miles north of Mount 
Vernon, between the Tug Virginia, its tow, and the S/S 
District of Columbia. 


3. The plaintiff owned and operated the tug Virginia 
and two scows known as Numbers 95 and 113. 


4. The Defendant owned and operated the S/S DIS- 
TRICT OF COLUMBIA. 


5. The S/S District of Columbia showing her usual 
running lights had left Washington and was proceeding 
on its journey to Norfolk southerly on the Potomac River 
and was on the Virginia or starboard which was her 
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correct side of the channel at the time of the colli- 
sion. 


115 6. The tug VIRGINIA was propelling two 

scows. The forward scow, No. 95, was located 
forward of and to the side of the tug, while the second 
scow, No. 113, was fastened to the tug and was along- 
side of it, the forward scow being fastened to the second 
scow. 


7. Each scow was earrying a white light about four 
feet above the water. 


8. The tug was carrying the usual green and red 
running lights, two white lights and a running light. 


9. The tug was proceeding with its tow in a northerly 
direction on the Potomac River toward Washington fol- 
lowing a course close to the Virginia side, in other words 
close to the port side which was their wrong side of the 
channel. When the captain of the tug first sighted the 
District of Columbia, the latter was on the Maryland side 
of the channel and was showing its green light. 


10. The Captain of the tug, after sighting the S/S 
District of Columbia, blew two whistles indicating that 
he desired to pass starboard to starboard. He claims he 
received no response, repeated the signal and again re- 
ceived no answer but claims he saw the S/S District of 
Columbia heading across the river to the Virginia shore 
in front of the tug and cutting across its bow. He claims 
he then gave a danger signal and reversed his engines 
but a collision took place. He said he also heard the 
danger signal from the S/S District of Columbia. 


11. No negligence on the part of the S/S District of 
Columbia has been established. 


12. It has been affirmatively shown that the collision 
was caused solely by the fault of the tugboat. 
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CONCLUSIONS OF LAW 


1. The Court has jurisdiction of the parties and the 
subject matter. 


116 2. The basic rule of navigation applicable to 
this case is the Narrow Channel Rule, U.S. Code, 
Title 33, Section 210. 


3. There has been no condition shown which would 
except the navigation of the tug from the requirements 
to operate as directed by U.S. Code Title 33, Section 210. 
The burden to show conditions justifying an exception is 
on the plaintiff and the plaintiff failed to discharge this 
burden. 


4. The Tug was required to maintain lights as pro- 
vided in Navigation Rule 80.16(f) (C.F.R. 80.16(f)). 
However, if as contended by plaintiff, Subsection (h) of 
that Rule (C.F.R. 80.16 (h)) is applicable the scows were 
not carrying the lights provided by Subsection (h). 


do. The plaintiff may not recover from the defendant. 


/s/ ALEXANDER HOLTZOFF 
United States District 
Judge 


117 Filed February 20, 1957, Harry M. Hull, Clerk 
JUDGMENT AND FINAL DECREE 


The above cause having come on to be heard on the 
4th and 5th days of February, 1957, upon the pleadings 
and the evidence of the plaintiff, defendant’s motion at 
the conclusion of plaintiff’s testimony, argument of coun- 
sel and the Court having rendered its opinion, it is this 
20 day of February, 1957, 
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5. The plaintiff may not recover from the defendant. 


/s/ ALEXANDER HoLtTzoFr 
Umited States District 
Judge 


* * * * 


117 +=Filed February 20, 1957, Harry M. Hull, Clerk 
JUDGMENT AND FINAL DECREE 


The above cause having come on to be heard on the 
4th and 5th days of February, 1957, upon the pleadings 
and the evidence of the plaintiff, defendant’s motion at 
the conclusion of plaintiff’s testimony, argument of coun- 
sel and the Court having rendered its opinion, it is this 
20 day of February, 1957, 
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OrprreD, that the plaintiff’s complaint herein be and 
the same hereby is dismissed on the merits and with 
prejudice and that defendant have judgment for its costs. 


/s/ ALEXANDER HoLtzorr 
United States District 
Judge 


123 Filed March 19, 1957, Harry M. Hull, Clerk 


NOTICE OF APPEAL 


Notice is hereby given this 19th day of March, 1957, 
that The Smoot Sand & Gravel Corporation hereby 
appeals to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 20th day of February, 1957 in favor of 
Baltimore Steam Packet Company against said The 
Smoot Sand & Gravel Corporation. 


WHITEFORD, HART, CARMODY & WILSON 


By /s/ Harry L. Ryan, Jr. 
Attorney for Plaintiff 


ORDER EXTENDING TIME TO FILE 
RECORD ON APPEAL 


Upon consideration of the oral request of plaintiff 
herein to extend the time for filing the record herein upon 
plaintiff’s appeal from the Judgment of this Court, to 
which appeal was duly noted March 19, 1957, and such 
extension being within the discretion of the Court under 
Rule 73 (g), of the Federal Rules of Civil Procedure, it 
is by the Court this 27th day of April, 1957, 
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Ordered that the time within which plaintiff may file 
the record on its appeal herein, be and the same is hereby 
extended to and including May 31, 1957. 


/s/ H. A. ScHWEINHAUT 
Judge 


125 Filed May 9, 1957, Harry M. Hull, Clerk 


DESIGNATION OF RECORD ON APPEAL 
Plaintiff’s amended Complaint, 2/28/55, 


Order denying motion to dismiss amended complaint, 
5/10/55, 


Answer of Defendant, 5/27/53, 
Interrogatories to plaintiff, 5/27/55, 
Answers to interrogatories, 6/10/55, 


Pretrial proceedings, 5/31/56, 

Transcript of trial proceedings, 

Findings of Fact and conclusions of law, 2/20/57, 
Judgment, 2/20/57, 

Opinion of the Court, 2/28/57, 

Notice of Appeal, 3/19/57, 

Order extending time to file record on appeal, 4/27/57, 
Designation of record on appeal, 

Plaintiff’s exhibit No. 1, 

Certificate of the Clerk, 


WHITEFORD, HART, CARMODY & WILSON, 
By /s/ Harry L, Ryan, Jr. 


Harry L. Ryan, Jr. 
Attorneys for Plaintiff 
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126 Filed May 17, 1957, Harry M. Hull, Clerk 
COUNTER-DESIGNATION OF RECORD 


The defendant counter-designates the following as parts 
of the record which it desires to have incorporated in the 
transcript on appeal in the above entitled cause: 


1. Motion to Dismiss Amended Complaint filed April 
6, 1956. 


2. Defendani’s Pretrial Statement filed May 31, 1956. 
3. This Counter-Designation filed May 17, 1957. 


/s/ Wauter M. Kine, JR. 
Walter M. King, Jr. 
504 Southern Building, 
Washington 5, D.C. 
Attorney for Defendant 


* * & * y 


127 Filed* May 27, 1957, Harry M. Hull, Clerk 


ORDER AUTHORIZING TRANSMITTAL 
OF ORIGINAL EXHIBIT ON APPEAL 


It having been represented to the Court that plaintiff’s 
Exhibit No. 1, herein cannot be photostated for inclu- 
sion in the record on appeal herein, and plaintiff having 
so moved the Court, it is this 27th day of May, 1957, 


Orperep that plaintiff’s Original Exhibit No. 1, herein, 
be transmitted to the United States Court of Appeals for 
the District of Columbia Circuit, with the record on ap- 
peal herein. 


/s/ JosepH C- McGarracHy 
Judge 
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PROCEEDINGS 


THE DEPUTY CLERK: Smoot Sand & Gravel Cor- 
poration vs. Baltimore Steam Packet Company. 

MR. CASEY: If Your Honor please, I wish to intro- 
duce Mr. Karl F. Steinmann of the Maryland Bar. Mr. 
Steinmann is General Counsel for the defendant. 

THE COURT: Where is he from? 

MR. CASEY: Baltimore, Maryland. 

THE COURT: Mr. Steinmann may be admitted pro- 
hac vice. 

You may proceed. 

MR. RYAN: Your Honor, may I make a brief open- 
ing statement? 

THE COURT: Yes. 

MR. RYAN: On behalf of the plaintiff in this case, 
Your Honor, we propose to show that on January 13, 
1954, the plaintiff, the Smoot Sand & Gravel Corporation, 
was then the owner and operator of a tug known as the 
Tug Virginia. 

In this case the tug was coming from a sand and 

gravel deposit, located in the Potomac River, com- 
3 ing from that deposit, which is below Washington, 

toward Washington. At the time of this incident 
it had attached to it, in tow, two barges each loaded with 
sand. This accident took place at around 7 o’clock in 
the evening as the tug boat was coming toward Wash- 
ington. 

The Baltimore Steam Packet Company owns and oper- 
ates the passenger vessel known as the District of Co- 
lumbia, which plies between the District of Columbia and 
the City of Norfolk. It was on its southbound run, going 
from Washington to Virginia. 

We expect to show Your Honor that the plaintiff tug 
and the two barges were hugging the Virginia shore 
as they approached Washington, which would be the 
shortest route from the place where this trip originated, 
and their destination up in Georgetown. 
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We expect to show you that as they proceeded in this 
fashion they came into view of the District of Columbia 
at a point somewhat in the vicinity of Fort Washington, 
and that the locations of the two vessels at that time 
was that the District of Columbia was to the starboard 
or right-hand bow of the Tug Virginia. That as they 
proceeded to their respective— 

THE COURT: Let me see. I want to follow your 
narration. The District of Columbia was going south 

and it was on the starboard? 
4. MR. RYAN: On the starboard or Maryland 
side, for purposes of clarification, and the Mary- 
land side of the Tug Virginia. 

THE COURT: Very well. 

MR. RYAN: As they proceeded in this fashion, that 
put their respective green lights in view of each other, 
the green light being the right-hand or starboard light 
of each vessel. 

In a short while it came to the attention of the captain 
of the tug that he suddenly saw the red light or the 
port light of the District of Columbia, which indicated— 

THE COURT: It sounds to me like the collision last 
summer between the two transatlantic liners. 

MR. RYAN: Seeing that port light and realizing that 
that meant that the District of Columbia was cutting 
across his bow and headed really toward the Virginia 
shore, and the Virginia flats as they call them, the tug 
boat captain gave a signal of two short blasts on his 
whistle. That in maritime law, as I am advised, indi- 
cates that they wish to pass starboard to starboard, or 
right side to right side. 

He got no response to that and immediately sounded 
the signal again, and when he got no signal, no response 
to the second signal from the operator or the captain 
in charge of the District of Columbia, our captain, the 

tug boat captain, then gave the danger signal and 
5 signaled his engineer to reverse his engines, which 
he did. 
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Now, almost at that point, the District of Columbia 
also sounded its danger signal and swung back into the 
path of the tug and came in contact with the scows which 
were alongside of and ahead of the Tub Virginia. 

Now, in coming in contact with the steamboat, the 
prow or bow of the steamboat penetrated the steel scow 
to a depth of some six feet. 

THE COURT: Let me see. The impact was between 
one of the scows and the District of Columbia? 

MR. RYAN: Between one of the scows and the Dis- 
trict of Columbia, and the Tug Virginia. 

THE COURT: And the tug, too? 

MR. RYAN: Yes, sir. It came in contact with those 
two specific items, the tug and the second scow, Barge 
No. 113. It caused, of course, damage to the scow, and 
the scow was at that time taken care of by the District 
of Columbia pushing it on its prow over to the flats, 
where it was permitted to remain. 


6 Those items come to $15,054.91. 

We submit that if we prove that this accident 
was occasioned as the result of the sole negligence of 
the defendant that we would be entitled to recover that 
amount. 

THE COURT: Before you resume your seat, Mr. 
Ryan, let me ask you why this is on the common law side 
instead of the admiralty side of the Court? 

MR. RYAN: Because, if Your Honor please, we have 
sought only a money judgment against the Baltimore 
Steam Packet Company, and we did not wish to libel the 
vessel. We did not wish to impound it or seek a bond. 

THE COURT: Well, I observe from the pretrial mem- 
orandum that there has been a motion to dismiss the 
amended complaint on the ground that this was a mari- 
time tort and not a common law tort, and the motion 
was denied without opinion. 
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Now, what point was raised before Judge Curran in 
regard to this? 

7 MR. RYAN: The only point which was raised 

was that this happened outside the jurisdiction of 

the District of Columbia, in that it happened in waters 

of either the State of Virginia or the State of Maryland. 

THE COURT: Well, of course, this Court can exer- 
cise either admiralty or common law or equity jurisdic- 
tion. We do not have separate rooms for each jurisdic- 
tion. This is being tried without a jury, and if ad- 
miralty rules apply, I will try it under admiralty law, 
and if common law rules apply, I will try it under com- 
mon law rules. 

MR. RYAN: As I understand it, it being a common 
law action, it will still be governed by the maritime 
process insofar as burden of proof and the rules of navi- 
gation are concerned. 

THE COURT: I think really it is an admiralty action 
because an admiralty action may be in rem but it also 
may be in personam. But I think perhaps we are worry- 
ing too much over nomenclature, shall we say. 


MR. CASEY: And it is a question whether this Court 
has common law jurisdiction over a maritime tort com- 
mitted outside, concedely committed outside— 

8 THE COURT: It makes no difference. It cer- 
tainly has admiralty jurisdiction. 

MR. CASEY: It certainly has. We concede that, sir. 

THE COURT: So I am not going to dismiss the case 
merely because tke labels are wrong because I can exer- 
cise either admiralty or common law jurisdiction, as I see 
fit. 

MR. CASEY: Of course, sir. 

THE COURT: Well, of course, an action in tort is 
a transitory action, and we try many tort actions when 
the tort is committed outside the District of Columbia, 
if there is jurisdiction over the parties. 
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MR. CASEY: If Your Honor please, the District of 
Columbia on the night that Mr. Ryan mentioned left 
Washington about its usual time and proceeded on its 
usual course down the Potomac River. 

Now, Mr. Ryan has said that the District of Columbia 
showed a green light and the tug also showed a green 
light to the District of Columbia. That we deny. 

The District of Columbia, Your Honor, made its turn 
at Fort Washington. It turned left to proceed down the 
Potomac River and made another—turned right, rather. 

THE COURT: Turned south? 

MR. CASEY: That is right, to proceed down the 

Potomac River to leave the tug and its two tows 
9 on the port side. 

If Your Honor please, the tug had two scows 
alongside, towing them on the right side, each scow is 
100 feet long, and the tug, which is a rather small ves- 
sel, had about 175 feet of scow extending out from the 
bow of the tug. 

Now, if Your Honor please, the place where this col- 
lision occurred is about a mile and a half above Mount 
Vernon, and at that particular place the channel is about 
250 to 300 yards wide. 

Now, Your Honor, as the defendant mentioned in its 
memorandum, this particular place is known as a narrow 
channel. The Potomac River in most places is consid- 
ered a narrow channel, Your Honor, and the law, as pro- 
mulgated by Congress, in Title 33 of the Code, Section 
210, provides that whenever vessels are in a narrow 
channel, it is the duty of each vessel to stay on that 
side of the channel which lies to the right or starboard 
of the vessel. 

Now, Mr. Ryan has conceded that the tug was on the 
Virginia or west side of the channel. 

If Your Honor please, we feel that The Virginia, we 
maintain that The Virginia at the time of the collison was 
violating this statute. It should have been over on the 
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east side of the channel, and if it were over on the east 
side of the channel, this collision would not have oc 
curred. 
Secondly, Your Honor— 

10 THE COURT: Now, let me see if I follow you. 

According to Mr. Ryan’s statement they are going 
to prove that the two vessels were proceeding starboard 
to starboard, showing green lights. 

Now, what do you contend as to that? 

MR. CASEY: We say we were showing a red light to 
the tug and tows. We may have shown them a green 
light when we were up above Fort Washington, but when 
we made our turn to go down this channel to the Sheri- 
dan Point light, where we made another right turn, we 
were definitely showing the tug our red light, and we 
were seeing the tug’s red light at the same time. 

Now, this tug was very far over to the :Virginia side 
of the channel and in violation of the narrow channel rule 
which required it to be on the opposite side of the chan- 
nel. 

THE COURT: What is the rule again? 

‘MR. CASEY: The rule is that in narrow channels 
vessels should keep to that part of the channel that lies 
on the starboard side of the vessel, that means the right 
side of the vessel. That is a statutory violation, Your 
Honor, and the cases have held, the Pennsylvania, which 
I have cited at page 6 of my brief, and down near the 
end, I have it emphasized in caps. 

That whenever a statutory violation is shown against 

a vessel, the burden rests upon that vessel of show- 
11 ing, not merely that her fault might not have been 
one of the causes of the collision or that it prob- 
ably was not, but that it could not have been. It is a 
very difficult burden, Your Honor, and there are many 
cases, some I have cited in my brief, and particularly 
the case cited at page 7 in Seaboard Tug & Barge, Inc., 
vs. Motor Vessel Lia. That case is very similar, I be- 
lieve, to the facts that will be brought out here. 
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THE COURT: In what Court was it decided? 

MR. CASEY: In the District Court of Massachu- 
setts, and affirmed by the First Circuit. 

If Your Honor please, we also maintain the plaintiff 
also violated another statutory requirement, and that is 
also mentioned on page 6 of the defendant’s brief, and 
that is Title 33 of the Code of Federal Regulations, Sec- 
tion 80.16 (f). That section reads: 


“Barges, canal boats or scows shall, when being 

propelled by pushing ahead of a steam vessel, display 

a red light on the port bow and a green light on the 

starboard bow of the head barge, canal boat or scow, 

carried at a height sufficiently above the super struc- 

ture of the barge, canal boat or scow as to permit 
said side lights to be visible.” 

It is conceded, Your Honor, by the plaintiff that they 

did not carry that sort of light. 


12 THE COURT: Now, gentlemen, before we com- 
mence this case, I want to say we will try the is- 
sue of liability first and only the issue of liability and 
reserve the issue of damages, and I think if I find that 
there are damages, if I find liability, I shall probably 
follow the prevailing admiralty practice of referring the 
assessment of damages to a commission, but in any event 
I will not hear any evidence on either side on the issues 
of damages until we dispose of the issue of liability. 
You may proceed, Mr. Ryan. 
13 Thereupon, 
* g * * 
Thereupon, 
GEORGE W. BOWEN 


was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 
BY MR. RYAN: 
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Q What is your name? A George W. Bowen. 


Q What is your occupation? A Captain on a 
14 tug boat. 

Q By whom are you employed? A Smoot Sand 
& Gravel. 

Q Were you employed by Smoot Sand & Gravel on 
January 13, 1954? A I was. 

Q What was your job then, sir? A Captain. 

Q And were you assigned to a particular boat? A 
The Tug Virginia. 

Q How long had you been assigned to the Tug Vir- 
ginia? A About 14 years, I believe. 

Q How long have you been a tug boat captain, sir? 
A About 16 years. 

Q And how long have you worked for Smoot Sand & 
Gravel Corporation? A Around 20 years. 

Q Now, during those 16 years that you have been as- 
signed to tug boats, in what waters have you operated? 

THE COURT: Oh, I do not think we need that. Let 
us get down to the facts. 

BY MR. RYAN: 
‘Q On the 13th of January, 1954, were you operating 
The Virginia on the Potomac River, sir? A That 
1%  isiright. 

Q Directing your attention to the evening of 
January 13, 1954, the Tug Virginia was then being oper- 
ated for what purposes and where? A Bringing sand 
and gravel from the dredge machines to Georgetown. 

Q And in bringing that sand and gravel, what did the 
tug then consist of that evening? A Had two scow loads 
of sand. 

Q How were they affixed, if they were affixed to the 
tug? A Alongside the tug. 

Q On which side of the tug? A Right side. 
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Q Now, will you tell us— 

THE COURT: Now, just a minute. 

How were they affixed? 

THE WITNESS: On the right side of the tug boat. 
The tug was laying alongside of Scow 113 and 95 was 
ahead. 

THE COURT: In other words, this was not one of 
those tows where the scows or the barges follow the tug? 

MR. RYAN: No, Your Honor. 

THE COURT: They were alongside the tug? 

MR. RYAN: Yes. 

BY THE COURT: 
16 Q Both alongside the tug? A Alongside the 
tug, yes, sir; one ahead of the other. 

Q One ahead of the other? A One ahead of the 
other, yes, sir; 95 ahead of 113. 

MR. RYAN: Can I draw that for Your Honor? 

THE COURT: No, I see it. 

BY MR. RYAN: 

Q 95 was the lead scow and 113 was the side-by-side 
scow? A Yes, sir. 

Q And the tug was to the left of both scows? A 
That is right. 

Q What time of day or night was it? A It was 
seven—I will say 7:35. 

Q And about what time had you left the gravel pit, 
the sand pit? A Around 7 o’clock. 

Q So you had proceeded then on the Potomac for 
about half an hour? A Right. 

Q What was the condition of the weather this eve- 
ning? A It was cold. It was clear, cold; and a little 
ice in the river. 

Q A little ice, and I think you said clear—I don’t 

know whether you said cloudy or clear? A _ Clear. 
17 Q Was it dark? A It was very dark, yes. 
Q Now, when you left the pit did you have 
lights on your equipment? A Yes. 
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Q What lights did you bear, sir? A One on the 

head scow and one on the back. 
BY THE COURT: 

Q Say that again? A One light on the head scow 
and one on the back scow. 

Q White lights? A On the right corner; yes, sir. 

BY MR. RYAN: 

Q And His Honor asked you if they were white lights. 
A White lights; right. 

Q About how far above the water would those lights 
be, sir? A About three feet; a little more than that, 
four feet, I would say they were. 

BY THE COURT: 

Q In other words, they were not at the masthead? <A 
No. 

Q Are there any masts on the scows? A Not on 

the scows, no, sir. 
18 BY MR. RYAN: 

| Q Now, these scows were of what kind of ma- 
terial? What were they built of? A Steel. 

'Q Do you know how much they would carry in ton- 
nage, what weight? A About 325 tons, I believe, when 
they were loaded deep. 

Q Were these loaded deep? A Pretty deep. 

Q In addition to the lights which you have told His 
Honor were on the two scows, what if any lights were on 
the Tug Virginia? A We had our running lights up; 
yes, sir. 

Q Now, so we will know what running lights are, what 
running lights did you have on? A Red lights, white 
lights, green lights and two lights on the poles. 

Q Now, where is the red light? 

BY THE COURT: 
-Q Just a minute. You had the usual red and green 
light and two what? A ‘Two lights on the poles. 
Q On the tug, that is? A Yes, sir. 
19 BY MR. RYAN: 
Q And you also said I think that you had a 


SS 
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white light? A A white light, at the head of the tug, 
yes, sir. 

Q Now, what is signified by the two lights which you 
said you had on the pole? A The two white lights. 

Q What are they for? A Well, when you have got 
a scow, and a scow is alongside, you carry two lights. 

Q Does the two lights indicate how many scows? A 
No. 

Q What if anything— 

A It just shows you are carrying a tow alongside. It 
doesn’t say how many. 

Q And it shows that that tow is on the side of your 
tug? A Yes, sir. 

Q The other white light which you have identified as 
being on the tug, what is the other white light? A That 
was in front of the tug; that is the running light. 

Q The running light on the bow of the tug? A Right 
in front of the tug, yes, sir. 

Q Now, where is the red light you have identi- 
20 fied? A The red light is on one side and green 
on the other. 

Q On which sides of the tug? 

THE COURT: Well, we will assume it is starboard 
and port, of course. 

MR. RYAN: All right, Your Honor. 

BY MR. RYAN: 

Q Now, in addition to you being on the tug on this 
date, who else was on the tug with you, sir? A I had 
two deck hands and an engineer. 

Q Is this a documented vessel? 

THE COURT: A what? 

MR. RYAN: A documented vessel, Your Honor. 

BY MR. RYAN: 

Q Does it carry papers? A Oh, yes. 

Q What kind of papers does this kind of tug carry? 
A It carries boat’s papers. 
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Q Is that a number that is given it? A That is a 
number, in the Custom House, yes, sir. 

Q How is this tug operated? What is its means of 
power? A Power? 

Q Yes, sir. A It has a 275 Diesel. 
21 Q Diesel? A Yes, sir. 
Q It is not a steam tug? A No, sir; Diesel. 

Q Are these scows provided with any form of loco- 
motion whatever? Do they have any machinery? A No, 
none at all. 

Q They can only be moved by towing? A That is 
right. 

Q Now, Mr. Bowen, as you came up the Potomac, you 
were headed northbound toward Washington? A “Yes, 
sir. 

Q And your port of destination was in the George- 
town Channel? A Yes, sir. 

Q Opposite Smoot’s Sand and Gravel at 3020 K Street, 
Northwest? A Yes, sir. 

Q Will you tell His Honor on what side of the river 
you were proceeding north, as you came up? A I was 
running close to the Virginia side. 

Q The Virginia side would then be to your left? <A 
To my left; yes, sir. 

Q Is that the route that you customarily follow? A 

Yes, sir. 
22 Q Is the area in which you operate with this 

: tug marked with channels, sir—marked with buoys? 
A Yes, sir. 

Q And they designate the channels through that area? 
A Yes, sir. 

Q Specifically directing your attention— 

THE COURT: I am going to ask both of you gentle- 
men: Do you have a large scale map or chart? If you 
have, we can put it on the blackboard. 

Now, that would be a good position as far as the 
Court is concerned, if it is agreeable to counsel. 
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MR. RYAN: Is there any necessity for marking this, 
Your Honor? It has a legend what it is. 

THE COURT: Oh, no. 

Now, would you mind moving the blackboard up a bit, 
Mr. Marshal? 

Thank you. 

Now, if counsel wishes, they may move to the other 
side of counsel table. 

You may proceed, Mr. Ryan. 

MR. RYAN: All right, if Your Honor please. May 
I have the witness come to this map? 

THE COURT: Yes. 

MR. RYAN: Now, Captain, you are standing quite a 

distance away from the reporter. Please speak dis- 
23 tinctly and loud because everything you say has to 

be recorded. 

BY MR. RYAN: 

Q Will you take this pointer, Mr. Bowen, and will 
you show to the Court, first of all, where it was that your 
loaded tug started from to come to Washington? 

THE COURT: I suggest you stand sideways. That 
way we can hear you better and also our vision will not 
be obstructed. 

MR. RYAN: May I identify the top of the map as 
being the north end up near the Georgetown and Wash- 
ington vicinity, and the bottom of the map being the 
southern or Alexandria vicinity. 

THE COURT: Very well. 

Is that Hains Point up near the top of the map, where 
those two streams come together? 

MR. RYAN: This is Hains Point, Your Honor, right 
here. 

THE COURT: That is what I thought. 

THE WITNESS: I was right along uere at 75 buoy. 

BY MR. RYAN: 
Q 75 buoy? A On the Virginia side. 
Q And is marked on this map with a legend, a little 


32 


black diamond? A That is right. 
24 Q With a 75 opposite it, sir? A That is right. 
Q That is the point from which you started the 
trip; is that right? A No, that is where we had the 
accident. 

Q That is where you had the accident? A Yes. 

Q Where were you before the accident? Where did 
you start from? A I was right in about in here. 

THE COURT: When he says “right here,” of course, 
that makes the record unintelligible. 

MR. RYAN: Yes, Your Honor. If I may put a pen- 
cil mark, either a symbol or A, to designate the point of 
start. 

MR. CASEY: I wish we could have it designated, 
Your Honor, by where he was. 

THE COURT: Yes, I think we should. Do not let 
us talk so much. 

BY MR. RYAN: 

Q Now, following your start at point A, you had then 
proceeded I think you indicated to a point about opposite 
marker 75? A 75; right. 

Q And in what lane were you traveling, insofar 
25 as the channel was concerned? A To the left 
side. 

Q That is the side nearer the State of Virginia? A 
That is right. 

Q Now, when you got in the vicinity of buoy 75, what 
then next took place as far as you were concerned? A 
Well, the Norfolk boat was coming down on this side 
of Fort Washington. 

THE COURT: We all have to understand what you 
are saying. You will have to turn this way. Especially, 
the reporter has to hear what you say. 

Now, suppose you repeat what you said. 

THE WITNESS: Well, as I got alongside of 75 buoy 
I saw the Norfolk boat coming down on this side of Fort 
Washington, on the lower side. 











33 


BY THE COURT: 

Q Now, when you say this side of Fort Washington— 

A Well, it is on the lower side. 

Q Is that below? A Yes. 

Q It is the other side of Fort Washington? A 
Headed south. 

Q South of Fort Washington? A That is right. 

BY MR. RYAN: 
Q Will you put the pointer on there so I can put 
26 a B where you first saw the Norfolk boat? A 
Just before you got to the red buoy. 

Q Now, I will put a B on the map just before the red 
buoy that you pointed to. Now, that is where you first 
saw the Norfolk-Washington boat? A Yes, sir. 

Q And when you saw the Norfolk-Washington boat, 
what lights if any did you see on the Norfolk-Washing- 
ton boat? A He was showing nothing but the green 
light. 

Q Which placed him then to your right; is that cor- 
rect? A To my right. 

Q Could you estimate at that time, Mr. Bowen, about 
how far away from you he was? A I don’t know the 
distance. 

Q Well, could you estimate it in miles or part of 
miles? A I guess it is somewhere around a quarter of 
a mile, I guess. 

Q About a quarter of a mile? A Yes. 

Q And you saw to your right his green light? A 
Yes, sir. 

Q Now, he was on which side of the channel? A 
He was on the Maryland side. 

BY THE COURT: 
27 Q On which side? A The Maryland side. 
BY MR. RYAN: 

Q And you were still at that time on the Virginia 
side? A Yes, sir. 

Q Will you tell us, then, what took place next? A 
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Well, as he was coming down, I saw him, and I blew him 

two whistles. That is to take the right side of the 

river. I was going to take the right side up the river. 
BY THE COURT: 

Q Now, don’t go quite so fast. You did what? A 
I blew him two whistles. 

BY MR. RYAN: 

Q And what, if anything, did he respond to those two 
whistles? A He didn’t give me any answer. 

Q What did you next do? A Well, he started to 
haul up then and I could see part of his red light. 

THE COURT: He did what? 

THE WITNESS: He started to haul across the river, 
turn across the river. 

THE COURT: Very well. 

BY MR. RYAN: 
28 Q And there came a time then I think when 
you said you could see a little bit of his red light? 
A That is right. 

Q When you could see a little bit of his red light, 
what if any of his other lights could you see? A Well, 
he was still showing some of his green light. 

Q What, if anything, did you do then when you saw 
him turn in that fashion? A I blew him two more 
whistles. 

Q What, if anything, did he do? A He didn’t do 
anything at all, just kept coming right across the river; 
dead across. 

Q And he was coming practically at right-angles to 
your boat at that point? A Well, I wouldn’t say right 
angles. I was here and he was over here, and he cut 
straight across the river. He went into 75 buoy and the 
blinker, where he was heading. 

THE COURT: I did not get the last answer. 

THE WITNESS: Between 75 buoy and the blinker 
below Fort Washington he was heading straight across 
the river then. 


35 


“ BY MR. RYAN: 

Q By straight across the river, was he headed toward 
the Virginia shore? A Yes, sir. 

Q And directly in front of you? A That is 
29 right. 

Q Now, after you gave the second signal of the 
two blasts that you have told us about, what if anything 
did he do? A He didn’t do anything until he cut all 
the way across my bow, my tow, and he hauled right 
straight back into me, and I blowed him danger signals 
then, and he answered the danger signals. 

Q He went straight across the front of you and came 
back again? A Yes, sir. He was too far over on the 
Virginia shore to get on the Virginia side of me, and 
he had to eut back into my tow. 

BY THE COURT: 

Q Well, now, will you repeat that? You are going a 
little fast. What did he do? Turn across your bow? 
Then what happened? A He cut back into my tow. 
After he crossed my bow, he pulled back, heading straight 
for my tow, and then he cut into my tow. 

Q You say he came back? You mean he reversed? A 
No, he came on down to me, but he just hauled the 
boat, hauled it to the left, and he went to the right and 
then hauled back to the left. 

Q You mean he turned downstream after cut- 
30  ~=ting across your bow? A That is right. 

BY MR. RYAN: 

Q Turned downstream by directing his boat to the 
left? A To the left of me; yes, sir. 

Q Now, did he at any time give any signals? A No 
signals at all; none. 

Q When you gave the dangér signal, how far were you 
from him then? A Well, I would say 100 feet from 
my scow. 

Q A hundred feet from your lead scow? A Lead 
SCOW}3 yes, sir. 
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Q Did he reply to your danger signal? A He an- 

swered my danger signal. 
BY THE COURT: 

Q Well, now, where did you give the danger signal? 
A’ When he was heading into my tow, I gave him the 
danger signal. 

Q Well, now, I am afraid I do not follow your testi- 
mony. He cut across your bow and then he turned 
downstream. Why didn’t you pass each other? A He 
could not do it. He was too far on the Virginia side. 
He could not pass me on the Virginia side; there wasn’t 
enough water. 

Q Oh,I see. Well, after he cut across your bow 
31 and he turned downstream, where was he going? 
A He was heading straight into me. 
THE COURT: Oh, I see. 
BY MR. RYAN: 

Q Now, if he had continued ahead in the same direc- 
tion in which he was going when he crossed your bow, 
would he have gotten out of the channel? A He was 
clear across the channel. 

BY THE COURT: 

Q He was what? A He was clear across the channel 

when he tried to cross over my tow. 
BY MR. RYAN: 

Q Was he then getting into shoal, shallow water? 
A Yes, sir. 

BY THE COURT: 

Q Well, now, at what point did you give him the 
danger signal, Captain? A When he was about 100 
feet ahead of me. 

Q After he had turned? A Yes, sir; that is right. 

Q Now, what is the danger signal? A Several short. 

BY MR. RYAN: 
Q And that was only after you had first of all 
32 given him the two blasts two times? A “Yes. 





37 


BY THE COURT: 

Q Well, now, did he respond to your danger signal? 
A Yes, sir. 

Q What was the response? A He answered back 
with the same signal. 

Q So that was his danger signal; is that it? A Yes, 
sir. 

BY MR. RYAN: 

Q Now, when you gave the danger signal— 

THE COURT: It sounds to me like the Andrea Doria 
and the Stockholm. Each one tried to bully his way 
through. That is what happened with those two ships, 
I think. 

BY MR. RYAN: 

Q Well, when you gave the danger signal, what was 
done insofar as the speed of your boat? A Well, I 
stopped my boat and reversed the engines. 

BY THE COURT: 

Q You did what? A I stopped my boat and reversed 
the engines. 

BY MR. RYAN: 

Q Did you do that immediately? A As soon as I 
gave the danger signal, I seen there was going to be a 

collision, and I went back on him. 
33 Q Now, did you observe whether or not some- 
thing similar to that was done on the District of 
Columbia? A I could not tell. We had a lot of head 
wind. 

Q Prior to the turning by the District of Columbia 
into you, after it was ahead of you, had you in any way 
changed your course? A No, sir. 

BY THE COURT: 

Q Now, Captain, may I ask you this: When you saw 
him heading right into your tow, you were on the Vir- 
ginia side of the channel? A Yes, sir. 

Q Could you have swung around? A No, sir, I 
couldn’t. 
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Q And cut across his bow? A No, sir. 

Q And avoid any collision? A No, sir. 

Q Why not? A Because I got a tow and I could not 
turn them that fast. 

Q Isee. A Ishoved my tow very slow. 

BY MR. RYAN: 
Q About what was your speed? A Around 
34 about 4 miles an hour. 

; Q And you have already told us your scows 
were fully loaded? A That is right. 

Q Do you have any idea of what the speed of the 
District of Columbia was as she approached you? A I 
don’t know; I couldn’t say. 

Q I think you have told us that you didn’t change 
your course at any time? A No, sir. 

Q Until the danger signal had been sounded by both 
vessels? A That is right. 

Q In addition to the turn which you have told us 
about the District of Columbia making, did it change its 
course in any other way between the time of the blowing 
of the danger signal and the actual impact? A Well, 
I would say, yes, he did change a little. He changed to 
hit my head scow, I think. When he hit the head scow, 
he broke that loose, knocking it away, and leaving the 
one alongside of The Virginia. That is the one he hit 
headon. 

Q He cut away Scow 95? A That is right. 

'Q And penetrated Scow 113; is that right? A That 

is right. 
35 Q And in penetrating Scow 113, how deep did 
he come into the scow with his bow? A I would 
say about six or seven feet. 

Q And on what side of the District of Columbia was 
the point of impact with that scow? In other words, what 
part of his boat hit the scow? A The bow. 

Q And did the District of Columbia also come in con- 
tact with and strike the Tug Virginia? A He hit the 
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scow with such force, he knocked the scow away from 
me down the river, I would say, 60 or 65 feet down the 
river. 

BY THE COURT: 

Q Now, will you repeat your answer? A Yes, sir. 
Well, he hit with such force he knocked the scow 65 feet 
down the river, and that pushed the boat. I was borne 
back, but he was cominng faster than I was going back, 
and that carried me up into him, and my bow went under- 
neath his guard. | 

Q I am not sure I follow that. He hit first the lead 
scow, and then he penetrated, he hit the other scow also. 
A He hit the head scow and broke it loose. 

Q Both scows? A No, he just hit the head one first, 

until he hit the one I was made up to, and when he 
36 hit that too, that is when broke that loose from me. 
Q Iam not sure I follow you. He hit the head 

scow? A Yes, sir. 

Q What happened after that? A He broke the head 
scow loose. 

Q Broke it loose? A Yes. 

Q What happened then? A Then he come on down 
and hit the other scow. 

Q Now, did he hit the tug boat at all? A Yes, sir. 

Q After he hit the second scow? A He hit the scow 
and pushed the scow and broke it away from me, broke 
all my lines, and just had force to come down and hit 
the tug boat, the bow of it. 

BY MR. RYAN: 
Q By (then) your tug boat was running backwards? 
A That is right. 
BY THE COURT: 
Q You were then running backwards? A Yes, sir. 
BY MR. RYAN: 
Q He still continued ahead, and he was moving for- 
ward and you were moving backward, and the Dis- 
37 trict of Columbia ran into the tug? A Yes. 
Q What happened next? A Well, he stuck the 
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scow in his bow and could not get it out, he drove it in 
there so hard. ! 

‘Q By that you mean that the scow was stuck on the 
bow of the District of Columbia? A That is right. 

‘Q And he could not break it? (loose)? A He could 
not get it out. I tried to back up and he backed up, and 
we both pulled, and he drug me and the tug boat half up 
the river. 

Q So finally what disposition was made of the scow? 
A Well, I asked the captain, I asked him to shove it on 
the bank. That was on the flats, and when you hit the 
flats, your bow will come out, and he did. He shoved the 
scow by 75 buoy, and I held it, and he backed out. 

Q Now, those flats you talk about are over on the 
Virginia side? A On the Virginia side of the channel. 

BY THE COURT: 

Q Iam sorry. I didn’t get the witness’ answer when 
he turned the other way. 

Would you repeat that answer? A ‘Yes, sir. 
38 | We pushed the scow up on the flats, on the bank. 

Q On the Virginia side? A That is right, and 
I held it with the tug boat until he backed his Norfolk 
boat out of it. 

Q Now, that is up above Mount Vernon, isn’t it? A 
Yes, sir. 

‘THE COURT: I suggest now that the witness can 
resume the witness stand. He has finished demonstrating 
on the map. 

BY MR. RYAN: 

Q Mr. Bowen, what disposition was made of your lead 
scow, the one that had been broken loose? A That was 
adrift in the river. 

Q And did you go get it or did the District of Colum- 
bia go get it? A No;I got it. 

Q You got it? A Yes, sir. 

Q And again attached it to your tug? A ‘Yes, sir. 
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39 BY MR. RYAN: 

Q Prior to the collision, Mr. Bowen, did you 
observe whether or not there was a lookout on the bow 
of the District of Columbia? A I couldn’t tell. 

THE COURT: May I inquire—I am not sure about 
this—are river boats required to carry lookouts on the 
bow? 

MR. RYAN: I understand so. 

THE COURT: Under the rules? Of course, sea-going 
ships are, but what about river boats? 

MR. CASEY: They are required to carry a lookout 
stationed in or around the pilot house, Your Honor. 


* * . * 


40 BY MR. RYAN: 
Q Mr. Bowen, how long had you been operating 
on this same run on the Potomac River? 

THE COURT: Well, I do not care about that. Let 
us get to the facts. 

MR. RYAN: If Your Honor please, I want to show 
that the District of Columbia came downstream differ- 
ently this night than she had ever done. 

THE COURT: Well, ask him. 

BY MR. RYAN: 

Q Did the District of Columbia come down the river 
the same way that night that she usually came down? 
A No, sir. 

Q In which way did she vary? A She hauled be- 
fore she should have hauled. 

BY THE COURT: 
41 Q She did what? A She hauled before she 
should have made the turn. In other words, she 
should have went down the river further before she 
turned. 
BY MR. RYAN: 

Q He usually turns where? At what buoy? A Some- 

where around, a little below the red buoy. 
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Q And tonight he turned above the red buoy; is that 
right? A That is right. 

Q Mr. Bowen, was the Tug Virginia damaged as a 
result of this? A Yes, sir. 


Q Mr. Bowen, had you passed the Norfolk boat, 

42 the District of Columbia in that very vicinity on 

previous occasions? A Well, he has passed me, 

he was coming down, and I have been going down. We 

both run the same way, but I don’t believe I ever passed 

him at this same spot. I have been down below there 
and passed him, but not right at that certain spot. 


THE COURT: Is there any cross examination? 

MR. CASEY: Yes, Your Honor. 

Your Honor, is plaintiff going to introduce this chart 
in evidence? I believe it was marked as part of the 
plaintiff’s case. 

THE COURT: Do you gentlemen wish to offer it in 
evidence? I think it might well be. 

MR. RYAN: I asked Your Honor whether we should 
mark it, and there was indication it was already desig- 
nated. I will offer it. 

THE COURT: You are offering it? Let it be ad- 
mitted. 

‘(The document was received in evidence and marked 

Plaintiff’s Exhibit No. 1.) 
43 THE COURT: It can be physically marked 
later. 
CROSS EXAMINATION 


BY MR. CASEY: 
Q Mr. Bowen, do you hold any licenses to navigate? 
A No, sir. 
Q Did you ever take any examination for a license to 
navigate? 
THE COURT: I do not see that that is material. 
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There is no charge here that he is incompetent, is there? 

MR. CASEY: No, sir. We don’t know. We are try- 
ing to find out his background, sir. 

We are 'the defendant, sir. 

THE COURT: I understand. You could have taken 
his deposition. 

The question is whether he was negligent or the 
Captain of the District of Columbia was negligent or 
both were negligent. The past experience of either one 
or both does not throw much light on the matter. 

BY MR. CASEY: 

Q Now, Captain, you testified you had 325 tons of 
sand in each barge? A Around that; I don’t know 
exactly; I can’t tell you. 

Q And what did the barges weigh without sand in 

them? <A I can’t tell you that; I don’t know. 
dt Q Would I be justified in saying, Captain, that 
your total weight of each barge was around 475 
tons? A Well, I don’t know. I (How) don’t know how 
much these steel barges weight. 

Q Now Captain, do you keep a log book on board 
your tug? A No, sir. 

Q How do you log the time you arrive at the dredg- 
ing ground, and the time you leave, and the time you get 
back to Georgetown? A We make a report. 

Q Is this report written up while you were on the tug? 
A Yes, sir. 

Q Then it is turned into your company when you get 
home? A Yes, sir. 

Q Now, Captain, do you recall what time you left 
Georgetown that evening? 

MR RYAN: I object to that, Your Honor. There is 
no testimony he left Georgetown that evening. 

MR. CASEY: As I understand it, Your reef he left 
Georgetown— 

THE COURT: Now, just a moment. 

Gentlemen, is there any dispute as to the time of the 
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collision? 
45 MR. RYAN: Not a bit. 

! MR. CASEY: There is a dispute, Your Honor. 
The Captain has claimed it was about 7:30. 

‘THE COURT: And what do you claim? 

MR. CASEY: We claim it was about 7:23. 

THE COURT: ‘Very well. 

THE WITNESS: Well, I didn’t look at the time right 
at the time. I say around 7:30 or 7:45; I don’t know 
exactly. 

BY MR. CASEY: 

Q Did you tow those two barges from Georgetown to 
the Virginia shore near the dredging ground? A From 
Georgetown; no. 

‘Q Did you tow any barge from Georgetown? A That 
particular night? Yes. 

'‘Q What did you do with that barge? A It was a 
light one. 

Q Where did you leave it? A Left it at the dredg- 
ing machine. . 

Q What did you do at the dredging area? A I didn’t 
do anything. I got a loaded tow and left the dredge. 

Q Now, Captain, you left the light tow and you fas- 
tened two more loaded tows to your starboard side; is 

that right? A That is right. 
46 Q Now, I believe you testified that you had 
your running lights on the tug and also a lantern 
forward on the head barge? A Yes, sir. 
Q And another lantern at the stern barge? A Yes, 
sir. 

Q Now, I believe you also testified that the stern 
barge was pushing the foremost barge; is that right? 
A Yes, sir. 

Q And how close to the bow of your tug was the stern 
barge? A I had it closely; laying right alongside of it. 

Q I believe you testified that the barge, each barge, is 
about 100 feet long; is that right? A Yes, sir. 
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Q Now, how wide is each barge? A I believe around 
30 feet. 

Q Now, Captain, would you be good enough for our 
interest and for the benefit of the Court to just show us 
teh way these tows were fastened alongside your tug? 
A (The witness complied with the request.) 

BY THE COURT: 

Q Well, now, which is the tug? A This is the tug 
here. 

MR. CASEY: The small one is the tug, Your 

Honor. 
47 BY MR. CASEY: 
Q And what is the number of this after barge? 
A 113. 
Q And this forward barge? A _ 965. 
BY THE COURT: 

Q The forward barge then was ahead of the tug? 
A Yes, sir. 

Q And the stern barge was alongside the tug? A 
Yes, sir. 

Q So that the forward barge was not fastened to the 
tug? A No; they were made fast to the other scow, sir. 

BY MR. CASEY: 

Q Captain, how far or how much Barge 113 extended 
over the bow of the tug? A about 45 feet. 

Q So taking your testimony, Captain, you would have 
145 feet extended out from the bow of your tug? A Yes. 

BY THE COURT: 

Q Well, now, where was the light on the forward tug? 
To what part of the tug was the light fastened? A ‘You 
mean the running lights? 

Q Well, you had no running lights but you had 
48  alantern? A I had running lights on the tug; yes. 

Q Oh, you had running lights on the tug, as well 
as the — A We had running lights on the tug. 

Q No, I didn’t mean the tug. I was talking about 
the barge. A Oh, you mean the scow? 
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Q The scow. You had no running lights on the scow? 
A I only had white lights. 

Q Well, what I meant to ask you, and I really was 
guilty of a misunderstanding, but where on the forward 
scow was the white light? A Up on the bends. 

Q Well, was it forward or aft? A One forward and 
one on the aft. 

Q You had two lights? A Two lights, one on the 
forward and one on the aft: 

Q How high was it? A I would say about four feet. 

BY MR. CASEY: 

Q Captain, how much free board did your scows have 

after they were loaded? A I would say about a foot. 
Q That is, a foot of the scow extended above 
49 the water line; is that right? A Yes, sir. 

Q Now, where was the light? Was the light a foot 
above the water line? A That must have been four foot 
above the water line. 

Q That will be four foot? A Yes, sir. 

Q Now, Captain, did you place those lights on those 
secows yourself? A JI had my men to place them on there. 

Q And did you see that they were lighted before you 
left the dredging ground? A Yes, sir. 

Q What sort of lamps were they, Captain? A They 
are coal oil lights. 

Q I beg your pardon? A _ Oil lights. 

-Q Do you know how far they are visible? A I think 
you can see them around five miles or better. 

Q Now, Captain, how about the whistle signal you 
have on your tug? What sort of a signal is that? A 
That is an air horn; air whistles. 

Q Now, Captain, did you notice the time you left 
your dredging ground to proceed out into the Potomac? 

A ‘Yes, sir; around 7 o’clock. 
50 THE COURT: I would like to ask counsel: 
Does it make any special difference as far as the 
outcome of this case is concerned, whether the collision 
took place at 7:23 or 7:30? 
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MR. CASEY: It may or it may not, Your Honor; on 
the conflict of testimony. 

THE COURT: It must have been after dark. 

MR. CASEY: That is conceded; it was after dark. 

BY MR. CASEY: 

Q Now, Captain, I wonder if you would come over 
to the chart again, Plaintiff’s Exhibit 1. 

Now, I believe you marked a place in the vicinity of 
buoy 73; is that right? Is that right, Captain? A Yes, 
sir. 

Q Now, this is the dredging area, apparently, isn’t 
it? A That is right. 

Q And this is the channel? A Yes, sir. 

Q Now, did you pick up your dredges in this channel 
here? JI show you these lines, right opposite buoy 73, 
right in there? A This is the channel here, up the 
river, above 73. 

Q This is a small channel to the west of the 
51 main channel? A That is right. 

Q And you came out of that channel? A That 
is right. 

Q How far in the channel were your two scows be- 
fore you fastened them to the tug? A We were at the 
machine when we fastened them to the tug. 

Q I see. Now, how long is this channel to get out 
into the main Potomac channel? A I would say around 
300 feet, three or four hundred feet; I don’t know 
exactly. 

MR. STEINMAN: I hate to break in, Your Honor. 

THE COURT: No; don’t sit down, please. 

MR. STEINMAN: Oh, excuse me. 

Your Honor, how is the Court of Appeals, if this case 
goes forward, know what the witness is pointing to? 

THE COURT: Well, I think it is up to counsel to 
bring that out. 

MR. CASEY: I am referring to the buoy, but I am 
going to have my witnesses, and this is the plaintiff’s 
exhibit, Your Honor. I am putting in another chart. 
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THE COURT: I suggest that you ask your questions 
in such a way to identify the particular spots, so the 
record will show what the witness is pointing to. 
52 I think that is counsel’s responsibility, not the 
Court’s. 
BY MR. CASEY: 

Q Now, this is A, where you said you came out? A 

oe 
Now, would you mark the channel, the dredging 
ne with a B? 

MR. RYAN: There is a B already on there. I object 
to using B. 

BY MR. CASEY: 

Q Well, mark it with C, then. 

THE COURT: We will use C. 

(The witness complied with the request.) 

BY MR. CASEY: 

Q Now, Captain, buoy 73 here, which is C, very close 
to where you have placed the A, from that buoy over 
across to the east side of the river, can you tell the Court 
and ourselves how wide it is from that point, from buoy 
73 eastward across the channel? 

THE COURT: In other words, you are trying to find 
out the width of the channel? 

MR. CASEY: Yes, sir. 

BY THE COURT: 

Q Do you know how wide that is? 

_I wonder if we cannot stipuate the width of the chan- 
nel. That is a fact of record, Mr. Casey. 

53 MR. CASEY: This can all be determined from 
here; yes, sir. 

THE COURT: There is no use wasting time and 
examining witnesses on facts that ought to be stipulated, 
that are matters of record. 

MR. CASEY: If counsel for the plaintiff is willing 
to stipulate— 

THE COURT: I am sure he will. 
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MR. RYAN: I will stipulate the width of every point 
shown on there. We can measure and scale it. 

THE COURT: You might prepare these measurements 
overnight and see counsel before the Court opens in the 
morning, so that we won’t waste time in taking testimony 
on the records. 

BY MR. CASEY: 
Q I gather you may return to the witness stand. 
Now, Captain, after you picked up the two scows, 
how far did you proceed out into the channel opposite the 
dredging ground? A From the cut, run out to the 
channel. 

THE COURT: I wonder if this is all material? He 
admits that he was on the Virginia side of the channel 
at the time, just when he first saw the District of Co- 
lumbia, and he stayed there. 

Now, is this important? 
54 MR. CASEY: It is material from this “angle, 
Your Honor. I maintain that he didn’t come out 
as he testified and made a turn right up the east side 
of the channel. 

THE COURT: It makes no difference. He came out. 
The point is when he first saw the District of Columbia, 
he was on the Virginia side of the channel and proceded 
on that side. 

Now, let us start from there. 

MR. CASEY: Well, of course, Your Honor, I want to 
show, if it is strictly all right with Your Honor, how far 
he came out because that will have a bearing on the navi- 
gation of my vessel, sir, when time comes to— 

THE COURT: I want to expedite this case. You 
know, lawyers often overtry their cases and lose them- 
selves in minutia and irrelevancies. 

After all, the relevant thing -in this situation is what 
happened between the time that the witness first saw the 
running lights of the District of Columbia and the time 
of the collision. 
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Now, if you really feel that this is relevant, you may 
proceed along those lines, but I do want to suggest to 
you that the Court’s mind is on what happened between 
the intervals I just specified. 

MR. CASEY: If Your Honor please, it was my pur- 

pose just to show the difference— 
55 THE COURT: Very well; make it very short. 
BY MR. CASEY: 

Q How far did you proceed east out of that chan- 
nel, Captain, before you made your turn to go up the 
Potomac River? A We always turn when we first 
come out of the cut, out of the channel, that little chan- 
nel—eut, we call it, to the main channel, and we always 
haul up right at the mouth of it. 

Q You just turn your barge and tug right around? 
A Yes; right in the mouth of it. 

Q And you don’t proceed out into the channel? A 
Well, not too far; you can’t turn them too sharp. 

Q Well, how far did you proceed? 

THE COURT: Well, I think we have had enough of 
this. 

When he first saw the District of Columbia he was on 
the Virginia side of the channel. That is the only thing 
that is relevant, 

MR. CASEY: Very well, ‘Your Honor. 

BY MR. CASEY: 

Q Now, when you first saw the District of Columbia, 
Captain, how was it facing? What light did you see? 
A The green light. 

Q And how did that green light bear with refer- 
56 ence to your vessel? A He ought to saw my green 
light. 

Q Captain, do you remember testifying in this matter 
before a United States Coast Guard officer? A Yes, sir. 

Q And do you remember being asked this question? 

MR. RYAN: I object to that, if Your Honor please. 
| THE COURT: The objection is overruled. 
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BY MR. CASEY: 

Q You, of course, were sworn then and under oath at 
the time, weren’t you? A ‘Yes, sir. 

Q You were asked this question: 

“How far off was the District of Columbia when you 
first sighted her? 

“Answer: She was coming down by Fort Washingtrn, 
just a little below black buoy 75.” 

A That is wrong. 

THE COURT: Now, Mr. Casey, I want to call your 
attention to the fact that you have a right to confront a 
witness with a prior statement only if there is some con- 
tradiction in the prior statement with the testimony. 

MR. CASEY: I am coming to that by the next ques- 
tion, Your Honor. 

THE COURT: Very well. 

BY MR. CASEY: 
57 Q “What did you do then, Mr. Bowen?” 

And your answer is as follows: 

“J didn’t do anything but keep coming in because he 
was showing his green light coming down on my port.” 

Do you remember testifying to that, Captain? <A 
Well, I guess I did. 

Q Now, would you be good enough to show for the 
Court— 

MR. RYAN: May I inquire what this is for? 

THE COURT: I beg your pardon? 

MR. RYAN: I would like to know whether this is an 
official copy of an official report. 

THE COURT: He says he remembers it. 

MR. RYAN: I have never seen these documents and 
I would like to know. 

THE COURT: I think counsel is within his rights. 

MR. CASEY: Now, Your Honor, may I approach the 
witness with these models? 

THE COURT: ‘Yes. 
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BY MR. CASEY: 

Q Now, Mr. Bowen, I would like you to take this— 

this is your tug, and these are your two barges, and 
show us how the District of Columbia, you were 

58 over on the east side of the channel— A I will 
take it this way. 

That was me coming up the river. 

Q And you said, as I recall it, that he was showing 
his green light coming down on your port. 

| Will you show us, Captain, how that is possible to see 
a green light coming down on your port? A No, it ain’t. 

Q It would be on your starboard or green side, 
wouldn’t it? A Starboard is red; the red light is on 
the starboard. 

Q The red light is on the port side, Captain. A I 
mean, the port side. Starboard is green. 

Q Now, you said he was showing you a green on your 
port side. How is that possible with the models you 
have before you there, Captain, with your position you 
have shown? A He was showing me a green light com- 
ing down, and I showed him a green light coming up. 

Q But you said he was showing you a green light on 
your port? A That is right; green light on my star- 
board. 

Q It says here port? A Well, you got it mixed up 
some way. 

THE COURT: Well, you may not cross examine con- 
cerning prior testimony, except that it contradicts any- 

thing he said today. 
59 MR. CASEY: Well, it does, Your Honor. 


62 CROSS EXAMINATION (Resumed) 
(After Recess) 


BY MR. CASEY: 
Q Captain, did you at any time have a lookout on 
board the tug or the scows after you left the cut on the 
Virginia side? A No. 
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THE COURT: What was your question? 

MR. CASEY: Did he at any time have a lookout on 
either the scows or the tug as he was leaving the Vir- 
ginia cut. 

BY MR. CASEY: 

Q Captain, were you alone in the pilot house at the 
time? A Yes, sir. 

Q Were you alone in the pilot house from the time _ 
you left the cut until the time of the collision? A Yes, 

sir. 
63 Q Captain, when you left the cut, did you see 
any other vessels on the east side of the channel 
which could interfere with your proceeding over there? 
A No, sir. 

THE COURT: Why anticipate things? I suggest you 
are just overtrying your case. That is a matter of de- 
fense anyway. 

BY MR. CASEY: 

Q Now, I believe yesterday in your testimony, Cap- 
tain, you said that the District of Columbia hit the for- 
ward scow? A Yes, sir. 

Q And penetrated the after scow on the port side? 
A Yes, sir. 

Q And hit the Tug Virginia? A That is right. 

Q Captain, you remember testifying before the Coast 
Guard hearing in this matter, don’t you? A Yes, sir. 

Q That hearing was held, Captain, soon after the col- 
lision, wasn’t it, the very next day? A I don’t know 
the next day or not; I could not say. 

THE COURT: Well, that doesn’t make any differ- 
ence. Just ask the question. 

BY MR. CASEY: 
Q And the hearing was held at the Smoot 
64 Sand & Gravel Company, wasn’t it? A That is 
correct. 
-Q And you were asked this question: 
“Question: What happened to them?” 
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Your answer was: 

“He stuck his bow in one of them about eight feet, I 
believe, in the one alongside the boat, No. 113.” A That 
is right. 

Q Then you were asked this question: 

“Did he back clear of the scow 113 then?” 

And you answered: 

“Ng. After he hit the scow, he broke me loose, I shot 
ahead and went down under his fender guard.” A That 
is right. 

Q “Knocking my stem off. Then I backed up, stopped 
and I was toa stop.” A That is right. 

Q “Then I cut around, put my line on the other end 
of the scow, and I asked the Captain, or some officer 
anyway, to back up, and I would back up and see if he 
can pull the scow free. He pulled me right back up the 
river.” A That is right. 

Q Now, I believe you testified, Captain, that the Dis- 

trict of Columbia was about 100 feet from you 
65 when you gave the signal to go astern? A That 
is right. 

Q At the Coast Guard hearing, Captain, you were 
asked this question: 

“How much in advance of the collision did you blow 
the danger signal? How far off of the District of Co- 
lumbia? 

“Answer: I would say 15 or 20 feet. 

“Question: In other words, you started to back the 
engine as soon as you blew the danger signal? 

“Answer: That is right. 

“Question: And when the District of Columbia was 
about 15 feet off the forward scow? 

“Answer: That is right.” 
| THE COURT: Well, now, you cannot just read things 
to the witness unless you are going to ask him some- 
thing. 
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MR. CASEY: I asked him did he testify as to 100 
feet, and he said yes. 

THE COURT: I know he did. Now, you read this. 
Do you have another question? 

MR. CASEY: Yes, I want to ask the Captain is his 
memory as fresh today— 

THE COURT: No; you have the right to ask him 
whether that is a correct statement. 

BY MR. CASEY: 
66 Q Is that a correct statement that is in here, 
Captain? A In the Coast Guard? 

Q Yes. A I can’t say for sure. 

THE COURT: You know, you cannot read things to 
the witness unless you are going to question him about it. 

MR. CASEY: Well, thank you, sir. 

THE COURT: Now, don’t you think you have covered 
the ground pretty well? 

MR. CASEY: Just one more question, if Your Honor 
please, if you will bear with me, and this will cover it. 

BY MR. CASEY: 

Q Captain, you are, of course, in a pilot house alone, 
you were acting as the navigator, the helmsman and 
the lookout all at once, weren’t you? A Yes. 

Q And I believe Mr. Ryan asked you yesterday, where 
did you first see the District of Columbia, and I believe 
you said up around tan buoy 79 or 86? A No; below 
Fort Washington. 

Q Below Fort Washington? <A Yes. 

Q Now, Captain, at this Coast Guard hearing you were 

asked this question— 
67 THE COURT: No, don’t tell him he was asked 
this question. You have the right to ask him 
whether he was asked this question. 
MR. CASEY: All right, sir. 
BY MR. CASEY: 

Q Were you asked this question at the Coast Guard 

hearing, Captain? 
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“When did you notice a vessel coming downstream? 

“Answer: Well, I throwed my light on No. 75 buoy 
and see how close I was to it. I went up very close. 
I happened to look up and see this big boat coming. I 
knew the Norfolk boat was due at that time.” 

‘Did you or not answer that question in that way? A 
I don’t think so. 

MR. CASEY: That is all, Your Honor. 

THE COURT: Any redirect examination? 

MR. RYAN: Yes, Your Honor. 


REDIRECT EXAMINATION 
BY MR. RYAN: 


68 Q I think there is one thing that needs to be 
brought out that might be material. 

Do you recall what the condition of the tide was at 
this time? A It was ebb tide. 

Q Ebbtide? A Yes, sir. 

Q And had it just started to ebb or what was the 
situation? When the change came about, if you can 
recall? A I don’t know exactly how long it had been 
running. 

THE COURT: What was your question, Mr. Ryan? 

BY MR. RYAN: 

Q When had it changed? Do you know? A I don’t 
know exactly the point, I mean, the time it changed. 

Q Do you know how fast the tide ebbs at that loca- 
tion? A No, I don’t. At times it is faster than others, 
according to the wind. 

Q Was this normal? A It was a fairly normal tide. 

Q And was visibility good this night? A It was 
dark, but it wasn’t no—I don’t think no clouds or 
nothing; cold. 

MR. RYAN: I have no further questions, Your Honor. 
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69 MR. RYAN: Call Mr. Plummer, please. 
THE COURT: Who is your next witness, Mr. 
Ryan? 

MR. RYAN: The engineer on my tug, sir. 

THE COURT: Will his testimony be the same? 

MR. RYAN: It will be corroborative; yes, sir. 

THE COURT: Well, will you stipulate that if the 
engineer is called his testimony would be the same as 
that of the preceding witness? 

I suggest you do. 

MR. CASEY: I see, Your Honor, but, if Your Honor 
please, may I make one suggestion? This next witness 
to be called, as I understand it, was in the galley having 
coffee at the time, and he would be in no position to 
testify as to what the— 

THE COURT: Well, except that he might have seen 
out the window of the galley. 

MR. CASEY: All right, sir. 

MR. RYAN: He would not testify that he saw these 
events, Your Honor. He would testify concerning what 
he heard in relation to the giving of the signals, and the 
fact that he immediately placed the tug in reverse as 
soon as the danger signal was given, and as soon as he 

was instructed by his Captain to do so. 
70 THE COURT: Well, you will stipulate that that 
would be his testimony? 

MR. CASEY: I will. 

THE COURT: Very well. 

MR. RYAN: And to the same extent, of course, we 
have a deck hand here, Mr. Hagey. 

THE COURT: Well, what will he testify about? 

MR. RYAN: He came up and he would testify sub- 
stantially as the Captain and the engineer, sir. 

THE COURT: Will you stipulate that that would be 
his testimony? 

MR. CASEY: Yes, sir, with the proviso that the 
Captain said he was all alone in the pilot house. 
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‘MR. RYAN: No dispute about that. 

THE COURT: Very well. 

MR. RYAN: I also have Mr. Parker here, who is the 
Secretary of the Smoot Sand & Gravel Company, who 
took pictures, color photographs, and my purpose in 
offering those to the Court would be to show the vio- 
lence or the extent of the collision. 

THE COURT: Well, you may put the photographs 
in evidence. I think they can be stipulated no doubt. 

MR. CASEY: May I see them? 

MR. RYAN: They will have to be shown in a slide. 
They are photographs that are projected in a ma- 


chine. 
71 THE COURT: Oh, I see. 
Thereupon, 


ALVIN M. PARKER 


was called as a witness by the plaintiff and, being first 
duly sworn, was examined and testified as follows: 


DIRECT EXAMINATION 


BY MR. RYAN: 
72 Q Mr. Parker, will you state your name for the 
record, please? A Alvin M. Parker. 

Q And your address? A 3020 K Street, Northwest, 
Washington, D. C. 

Q And you are the secretary of Smoot Sand & Gravel 
Corporaton? A Yes, sir. 

Q Did you personally take these photographs which 
you are now exhibiting to the Court, sir? A I did. 

Q Now, the first slide which you are exhibiting is a 
view of Scow 113 which was damaged in this collision? 
A That is right. 

Q Does that portray the front end of the scow, sir? 
A That portrays the end that was struck by the— 
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THE COURT: You will have to turn this way, Mr. 
Parker. 

THE WITNESS: This portrays the end of the scow 
No. 113, which you see the lettering 113 on the bin of 

the scow. 
73 THE COURT: You don’t have to go into de- 
tails. 

THE WITNESS: It shows the point of penetration 
of the scow by the District of Columbia. 

BY MR. RYAN: 

Q And are we looking at the scow from its starboard 
side or its port side, sir? A We are looking at the 
scow obliquely, head-on. 

Q Obliquely, head-on? A _ Yes, sir. 

Q All right. Show us the next slide, please. 

Unless there is some question at this point? It might 
be simpler, unless there is some cross examination per 
picture, as we go along. 

THE COURT: No, just show the pictures, and I 
don’t think it is necessary to have a great deal of 
testimony. Of course, this all goes to the measure of 
damages, if you are entitled to recover, rather than to 
how the accident occurred. 

MR. RYAN: And some corroboration as to whether 
or not the District of Columbia slackened her speed when 
she should have. 

THE COURT: This does not prove one way or the 
other. This does not help the Court determine whether 
she slacked her speed. 

MR. RYAN: Well, it would show the force of impact, 

if Your Honor please, when we have the vessel. 
74 THE COURT: Well, it is there. I see it. 
BY MR. RYAN: 

Q What does this portray, Mr. Parker? A This is 
a close up of the same scow, showing the extent of the 
penetration and the damage to what we call the head 
log of the scow, and also its rape. 
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THE COURT: Show your next picture. 

MR. CASEY: I would like to ask the witness: Was 
that taken the same time, sir, as the other picture? 

THE COURT: Now, just a moment. Is this for the 
record? 

MR. CASEY: Yes, sir. 

THE COURT: I cannot hear you. 

MR. CASEY: I would like to ask the witness: Was 
this particular picture taken the same time as the pre- 
ceding one? 

THE COURT: It doesn’t make any difference. Do 
not let us waste time on minutia. What if it were taken 
two days later. It wouldn’t make any difference. 

BY MR. RYAN: 

Q And this portrays— 

THE COURT: I thought what you wanted to show 
or exhibit were photographs of the lights. That is what 
I thought you stated the purpose of these pictures was. 

MR. RYAN: No, we have no photographs of 
75 ~_— lights, if Your Honor please. 
THE COURT: Well, I misunderstood you. 
BY MR. RYAN: 
' Q This portrays the bow, does it, of The Virginia? 
A It does. 
THE COURT: All right. Show the next picture. 
BY MR. RYAN: 

Q What does this portray? A This portrays the 
starboard gunwale of the Tug Virginia. 

THE COURT: Very well. 

BY MR. RYAN: 

Q How far back from the bow is that, Mr. Parker? 

In order that we might fix the point of impact, Your 
Honor. A Well, this shows where the spring line was 
hooked to the button. 

THE COURT: Show the next picture. 

THE WITNESS: That is all we have, Your Honor. 

THE COURT: Very well. Thank you. 
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76 MR. RYAN: I have no further questions of Mr. 
Parker. 
THE COURT: Is there any cross examination? 
MR. CASEY: No cross examination, Your Honor. 


(Thereupon the witness was excused.) 

MR. RYAN: That is the plaintiff’s case, if Your 
Honor please, on the question of negligence or liability. 

MR. CASEY: If Your Honor please, the de- 

77 + fendant would like to move for judgment dismiss- 

ing the complaint on the ground that the complaint 

and the plaintiff has not spelled out a prima facie case 
of negligence against the defendant. 

If Your Honor please, in the defendant’s brief or trial 
memorandum, we set forth the law, Title 33, Section 210, 
on the narrow channel rule, and also the holding of the 
Supreme Court in The Pennsylvania, which is also men- 
tioned in my brief, that where a vessel is guilty of a 
statutory violation, and it is conceded here, Your Honor, 
by the plaintiff’s own proof that this collision happened 
on the Virginia shore of a narrow channel, and then it 
is the duty and the burden on that vessel to prove that 
the fact that they were on that side of the channel did 
not but could not possibly have caused the collision. 

THE COURT: You need not labor that point. I have 
read the cases you cited overnight. 

MR. CASEY: In addition, Your Honor, the defend- 
ants have quoted to you the Federal regulations on the 
type of lights a scow must have when it is being pushed. 

A scow should have a red running light on the for- 
ward scow on the port side, and a green running light 
on the starboard side of the scow. It is conceded by the 
Master’s own testimony, Your Honor, that those lights 
were not present. 

I have found, Your Honor, no allegation of negli- 
78 gence as set forth in the plaintiff’s answers to the 
defendant’s interrogatories. 
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On page 2 of their answers to interrogatories, the de- 
fendants ask plaintiff to specifically set forth the act of 
negligence they are claiming. 

In the plaintiff’s complaint, they just make one allega- 
tion on the short-form complaint that we were negligent. 

THE COURT: Well, in answer to Interrogatory 15 
they set forth a number of alleged acts of negligence. 

MR. CASEY: Ten, as I count them, Your Honor. 
They said first we failed to maintain a proper lookout. 

THE COURT: I have it before me. You need not 

read it. 
MR. CASEY: Very well, Your Honor. I believe that 
there has not been, through the testimony advanced by 
the plaintiff, one of these items proved to Your Honor, 
and I so respectfully move to dismiss the complaint and 
have judgment for the defendant. 

THE COURT: I will hear the other side. 


MR. RYAN: I find that the law is not quite as uni- 
versal, that there is an absolute requirement for the star- 
board course to be followed in a narrow channel. I have 
found that where the channel is of sufficient width, as it 
is in this case, and the chart which has been offered in 
evidence shows that this channel had its narrowest point 
at or about where this accident took place was some 240 

yards in width, a distance of 720 feet. 
80 The proof here is that these scows were only 30 

feet in width, and that they were following the 
Virginia shore, and that in proceeding up the channel, 
when they first observed through the Captain of the tug 
the District of Columbia coming downstream, the only 
light visible to them on the tug was the green or star- 
board light. 
_ Under such circumstances, the cases which I have 
found indicate that a starboard to starboard passage was 
perfectly proper and legal, and that the purpose of rules 
of navigation is no more than the rules of common sense, 
‘and that the purpose of rules of navigation is to pro- 
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vide the signals and the modes to travel and the use of 
the channels. 

THE COURT: Weill, the objection raised by your 
opponent, Mr. Ryan, is not the fact that the tug boat 
captain blew for a starboard to starboard passing, but 
the fact that he was on the wrong side of the channel. 

MR. RYAN: Then I refer Your Honor to the case of 
Tug New York Company vs. Robin Duncaster, 130 Fed- 
eral Supplement 136. 

THE COURT: And what does it hold? 

MR. RYAN: It holds that the right side of the chan- 
nel rule, in narrow channel cases, is not an inexorable 
rule, that it is not beyond exception, that it is only placed 
there for the facts and circumstances which may pertain. 

Now, the very next section of the rules of naviga- 

81 tion, and as a matter of fact, the very rule to 

which they refer, which is keeping to the right in 

narrow channels, and it says: In narrow channels every 

steam vessel shall, when it is safe and practicable keep 

to that side of the fairway or mid channel which lies on 
the starboard side of such vessel. 

The next section of the regulations is departure from 
rules. It says: In obeying and construing the rules in 
this part, due regard shall be had to all dangers of navi- 
gation and collision and to any special circumstances 
which may render a departure from said rules necessary 
in order to avoid immediate danger. 

THE COURT: What rule are you reading? 

MR. RYAN: I am readinng from Title 33 of the Code 
of Federal Regulations, and I am specifically reading 
from Paragraph 80.10. 

THE COURT: 80.10? 

MR. RYAN: Yes, sir, and from 80.11. 

80.10 is keeping to the right side of the channel rule, 
and 80.11 being the departure from the rule. The two 
are related, side by side, and that is the holding in the 
ease referred to in 130 Federal Supplement. 
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| As a matter of fact, I have found a further case which 
involved the District of Columbia, the very vessel we are 

talking about now, and reported in 74 Federal (2d) 
82 977, which involved a collision in the Hampton 

Roads area, in which the Circuit Court of Appeals 
there held that the right of the channel rule is not an 
absolute rule, any more than the right-of-way in an auto- 
mobile case, and that these rules are for sensible naviga- 
tion. 

Now, in this case, if Your Honor recalls, when these 
vessels were within— 

THE COURT: What is the citation of the Fourth 
Cireuit? 

MR. RYAN: 74 Federal (2d) 977. 

The facts developed in this case are clearly, I think, 
shown to be that from the very time these two vessels 
were within sight of each other that they were never 
head-to-head until just immediately prior to the actual 
collision. 

_ When Captain Bowen first saw the District of Colum- 
bia, it was to his right. It was to his starboard, and she 
was coming downstream, and he was going up. Obvi- 
ously, if all that he could see on the District of Columbia 
was the District of Columbia’s green light, and all that 
the District of Columbia could see on the Tug Virginia 
was the green light, which under the circumstances, there 
being sufficient water and sufficient width in the channel, 
if Your Honor please, permitted a starboard-to-starboard 
passing. 
A starboard-to-starboard passing is authorized 
83 under the rules. There is nothing wrong with a 
starboard-to-starboard passing. As a matter of 
fact, Captain Bowen gave the signal for a starboard-to- 
starboard passing. He gave two blasts on his whistle. 
That signified he wanted a star-to-starboard passing, 
and at that point there was an absolute duty on the 
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District of Columbia, (being) proceeding into that area 
further, to respond to that signal. 

The District of Columbia did not respond to that 
signal. Almost immediately the Captain sounded a re- 
peat of his two blasts, again indicating he wanted star- 
board-to-starboard. At that point, the District of Co- 
lumbia had crossed his bow, if Your Honor please, headed 
for the Virginia flats, and when that situation then came 
about, our captain gave the danger signal, reversed his 
engines, and endeavored to bring his tug and his scows 
in tow to a complete halt. 

The District of Columbia had not at this point estab- 
lished (that) it took any steps to avoid this accident. It 
is relying solely upon what it finds to be a violation of 
these rules of navigation, and none of the cases support 
that as an absolute right of defeat of the plaintiff’s 
claim in this situation. 

THE COURT: Well, what do you say to the other 
point made by defense counsel that the forward scow did 

not carry proper lights? 
84 MR. RYAN: If Your Honor please, the testi- 
mony on this case at this moment is that the for- 
ward scow had a white light about four feet above the 
water line on the pin, on the head pin. 

THE COURT: That is not the Court’s recollection. 

MR. RYAN: And also it carried a similar white light 
above four feet above the water line on the stern of the 
second scow. The testimony is also that these two scows 
were lashed together, and in turn lashed to the starboard 
side of the Tug Virginia. 

Now, insofar as the requisition or the requirement for 
an outside light is concerned, I point out to Your Honor 
that it would have been impossible to have equipped these 
scows with outside lights because if you will recall that 
when these scows were fully loaded the free board which 
existed was only a foot to a foot and a half above the 
water line. This brings these scows within the purview 
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of partially submerged tows, which are authorized and 
permitted under these circumstances to be marked by a 
white light on the head scow, when they are towed— 
I think they call this in tandum or joined, on the head 
scow to mark the very foremost of the lead scow, and 
also on the stern, and the two white lights which he 
testified to as being on his mast, in addition to his 
running lights, is a navigation signal which indicates 
that he is operating a tug in tow, lashed to his 
85 side, not stretched out behind him. If it was 
stretched out behind him, he would— 

THE COURT: But this is the kind of a tow, how- 
ever, where one of the scows was ahead of the tug. 

What do you say about the rule which requires the 
barge or scow when being propelled by pushing ahead 
of a steam vessel to display a red light on the port bow 
and a green light on the starboard bow of the head 
barge or scow? 

You will find that in 80.16, subsection (f). 

MR. RYAN: I say, if Your Honor please— 

THE COURT: Now, of course, if both these scows 
were alongside the tug, the lights that they carry would 
be entirely proper. 

MR. RYAN: I say Section H pertains, 80.16 (h), I 
say, pertains to the situation, rather than (f). 

THE COURT: I am referring 80.16, subsection (f). 

MR. RYAN: Yes, sir. 

THE COURT: Doesn’t that seem to require the head 
secow, when it is being pushed ahead, to display a red 
hight on the port bow and a green light on the star- 
board bow? 

MR. RYAN: No, sir. This wasn’t being pushed 
ahead. I don’t know what you have there. 

THE COURT: No, no. 

: MR. RYAN: This is a description of what 
86 pushing ahead is. 
THE COURT: Where is it? 
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MR. RYAN: This is the description. May I pass this 
up? I refer Your Honor to the designation which I 
point to at the top of this page, which shows a tug 
pushing a scow ahead, and showing the lights that they 
are asking us to put on. We were not towing our scow 
that way. We were not pushing it ahead of our tug. 

These were lashed to our side, sir. 

THE COURT: Well, the forward scow was not lashed 
to the side of the tug. It was ahead of the tug, and it 
was lashed to the other scow which was aft of it. 

MR. RYAN: That is correct, Your Honor, they were 
lashed. 

THE COURT: And the second scow was lashed to the 
side of the tug. 

MR. RYAN: That is correct. 

THE COURT: So that the forward scow was actually 
in effect being pushed. 

MR. RYAN: It was being pushed, though, by another 
scow, which contained no propelling mechanism: 

THE COURT: Well, it seems to me that the reason 
for requiring running lights on a scow or barge that is 

being pushed is as applicable to the situation pre- 
87 sented here as it would be to a situation where 

the scow was directly in front of the tug boat and 
was being pushed by the tug boat. 

MR. RYAN: Now, the difficulty there comes about in 
this way, Your Honor. This is the type of scow which 
is referred to in Section 80.16 (h), and since the free 
board of this scow was only one foot to one foot six 
inches above the water line, it is a physical impossibility 
to put a running light that is right on the water’s edge. 
This comes within the purview of those which require 
you, as they did in this case, to erect a white light that 
is visible at a distance of approximately five miles, which 
this captain testified to. 

THE COURT: Well, if it was possible to carry a 
white light, why wasn’t it possible to carry a red light 
or a green light? 
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MR. RYAN: Because then you would have the very 
conflict that you are not permitted to have. If he car- 
‘ried a green light up there, above the water level, it 
-eould not have been blinded or shuttered off. 

THE COURT: Why couldn’t they have carried run- 
ning lights just where the white light was? 

MR. RYAN: Then there would be other confusion. 
He carried his running lights where he was obliged by 
law to carry his running lights. His running lights were 
on the side of his tug boat, where they were obliged 

to be. 
88 THE COURT: Well, the question is was he 
also obliged to carry them on the scow, on the for- 
ward scow? 

MR. RYAN: As I am endeavoring to point out in 
Section 80.16 (h), it says that whenever you have scows 
or barges not otherwise defined in this section, you shall 
then place a white light on the lead— 

THE COURT: There is no doubt about that, but that 
section, or subsection (h) is limited to scows not other- 
wise provided for in this section. 

Now, isn’t this seow provided for in subsection (f) ? 

MR. RYAN: No, sir, because it was not being pushed. 

THE COURT: Well, the question then comes down to 
one or semantics, doesn’t it, of what is being pushed? 

MR. RYAN: That is correct. 

THE COURT: Can you throw any further light on 
the definition of pushed? 

MR. RYAN: Only as it is shown by the illustrations 
I have shown Your Honor. 

THE COURT: Yes, but I don’t suppose those illus- 
trations are conclusive. They are probably illustrative. 

MR. RYAN: They are beneficial. 

THE COURT: Well, I get your point. Is there any- 
thing more you wish to say? 

MR. RYAN: No, sir. 
89 THE COURT: Do you wish to say anything 
in reply, Mr. Casey? 
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MR. CASEY: No, Your Honor. Just to call your 
attention to the other section (h) that Mr. Ryan men- 
tioned, there if you do go under that section, you have 
to have your light 8 feet above the scow, and if it were 
applicable here, the master testified it was only 4 feet, 
so they would not be complying there either. 

(Thereupon the Court rendered its opinion as follows: 


90 OPINION OF THE COURT 


THE COURT: This is an action brought by the 
owner of the Tug Virginia against the owner of the S/S 
District of Columbia to recover damages caused by a 
collision between the two vessels which took place in the 
Potomac River about two miles north of Mount Vernon. 

The plaintiff’s pleading is entitled a complaint but 
actually it amounts to a libel in admiralty in personam 
and will be treated as such. The case is within the 
admiralty jurisdiction in this Court and must be deter- 
mined under the law of admiralty. It is properly on the 
civil non-jury calendar under the rules of this Court, since 
all non-jury cases irrespective of their nature are placed 
on the same calendar. 

The defendant moves for a dismissal of the plaintiff’s 
case at the close of the testimony introduced by the 
plaintiff. 

The pertinent facts are that the Tug Virginia was pro- 
pelling two scows. The forward scow was located for- 
ward of and to the side of the tug, while the second scow 
was fastened to the tug and was alongside of it, the for- 
ward scow being fastened to the second scow. Each scow 
was carrying a white light about four feet above the 
water. The tug was carrying the usual green and red 
running lights, two white lights and a running light 

The tug was proceeding with its tow in a northerly di- 

rection on the Potomac River toward Washington. 
91 At this point, the channel is marked by buoys. The 
tug was following a course close to the Virginia 








70 


side, in other words, close to the port side of the channel. 
The S/S District of Columbia had left Washington and 
was proceeding on its journey to Norfolk, southerly on 
the Potomac River, showing the usual running lights. Its 
course on the Maryland side of the channel. After 
sighting the S/S District of Columbia, the Captain of 
the tug blew two whistles indicating that he desired to 
pass starboard to starboard. He claims he received no 
response, and repeated the signal. It is claimed by the 
tugboat Captain that again he received no answer, but 
that he saw the S/S District of Columbia heading across 
the river to the Virginia shore in front of the tug and 
cutting across its bow. The Tugboat Captain then gave 
a danger signal and reversed his engines, but a collision 
took place. The S/S District of Columbia first hit the 
head scow and then penetrated the second scow. An 
impact between the tug and the S/S District of Columbia 
followed. 
' The basic rule of navigation applicable to this case is 
found in U.S. Code Title 33 Section 210, which provides 
that in narrow channels every steam vessel shall, when 
it is safe and practicable, keep to that side of the fair- 
way or mid-channel which lies on the starboard side of 
such vessel. The fact that the tug was propelled by diesel 
engines instead of steam engines would, of course, make 
no difference. This rule has been applied to channels in 
the Potomac River. The Newport News 105 F. 389. 
92 It was said in the case of The Standella 108 F(2d) 
619, 620, decided by the Cireuit Court of Appeals 
for the Fifth Circuit, that “this is a cardinal rule of 
navigation.” To be sure, as is contended by counsel for 
the plaintiff it is not a hard and fast rule and exceptions 
may arise due to special circumstances or conditions 
which would exempt a vessel from complying with it. 
The burden of showing such special circumstance or good 
cause for not complying with this rule is on the owner 
of the vessel that has violated it. This was held by the 
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Supreme Court in the case of The Pennsylvania 19 Wall 
125, 186. No reason or circumstance appears in this case 
for departing from the required rule of the road. 

In addition, the tug was guilty of violating the navi- 
gation rules that relate to lights. Navigation Rule 80.16 
(f) requires barges, canal boats or scows when being 
propelled by being pushed ahead to display a red light 
on the port bow and a green light on the starboard bow 
of the head barge, canal boat or scow. This was not 
done in this instance. Obviously, this is an important 
rule, for the accident took place after dark when lights 
were indispensable. 

It is claimed, however, in behalf of the plaintiff that 
this requirement applies only when the scow or barge 
is directly ahead of the tugboat and does not govern 
when the scow or barge is to the side of the tugboat and 
is being pushed ahead actually by another barge or scow 
aft of the forward scow, the second barge or scow being 

lashed to the tug. Counsel claims that under such 
93 circumstances Subsection (h) rather than Subsec- 

tion (f) applies. While the Court does not agree 
with counsel in this respect, nevertheless, even if Sub- 
section (h) were to apply, it would not help the owner 
of the tug. While that section requires only a white 
light to be carried by the head scow, except when other- 
wise provided for, nevertheless, it also provides that the 
white light shall be carried not less than eight feet above 
the surface. The testimony in this case is that the light 
was carried only about four feet above the surface. 

The Court is of the opinion that under the facts of this 
ease the Tug Virginia was guilty of two serious viola- 
tions of rules of navigation. First, it was on the wrong 
side of the channel, and second, the head scow did not 
earry the proper lights. In this connection, it is helpful 
to refer to the case of Seaboard Tug and Barge Inc v 
The Lia, 113 Federal Supplement 792, affirmed 213 Fed- 
eral (2d) 772, which involved a collision in the Boston 
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Harbor. The violation involved in that case likewise 
consisted of the fact that one of the vessels was on the 
wrong side of a narrow channel. It was held that the 
vessel in that position was at fault. Another similar case 
is Baltimore Steam Packet Company v The Ciudad De 
Maracaibo, 142 Federal Supplement 273, recently affirmed 
by the Court of Appeals for the Fourth Circuit, January 
3, 1957, which involved a collision outside of the Balti- 
more Harbor, and where guilt was predicated on failure 
of a vessel to proceed on the proper side of a narrow 
channel. 
! In view of these considerations, the Court reaches 
94 the conclusion, first, that no negligence on the part 
of the S/S District of Columbia has been estab- 
lished, but that on the contrary, it has been affirmatively 
shown that the collision was caused by the fault of the 
tugboat. 
The motion to dismiss is granted. 


(Thereupon the instant hearing was concluded.) 
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i 
QUESTIONS PRESENTED 


Whether in the light of the narrow channel rule of 
keeping to the right of such a channel when it is safe 
and practicable so to do, and under other pertinent rules 
of navigation, the Trial Court erred in granting defend- 
ant’s motion to dismiss plaintiff’s complaint for prop- 
erty damage to a tug and scows owned by it at the con- 
clusion of plaintiff’s case, upon the basis that plaintiff’s 
proof established 1) no negligence on the part of de- 
fendant, and 2) that the collision resulting in plaintiff’s 
damage was caused solely by the negligent operation of 
plaintiff’s tug, where the evidence adduced by plaintiff 
and received without objection by the Court established 
the following uncontroverted facts. 


Two vessels on the Potomac River were approaching 
each other at night, in opposite directions, on parallel 
courses and each in plain sight of the other (each show- 
ing to the other its green starboard running light) and 
the ascending vessel, (plaintiff-appellant’s Tug, Virginia, 
and its tow, two sand loaded scows lashed alongside to 
the starboard, one of them directly in front of and lashed 
to the other and each carrying a white light visible for 
5 miles, and affixed to the scows 4 feet above the level 
of the water, said lights being located on the extreme 
fore and aft starboard quarters) when about 14 of a mile 
distant from the descending vessel having timely sounded 
two successive signals for a starboard to starboard pass- 
ing which the positions of the vessels called for and 
which could, and should, have been safely made without 
the necessity of either vessel changing its course; and 
whereupon the descending vessel (defendant-appellee’s 
S/S District of Columbia, a steam passenger and freight 
vessel) in direct disobedience and disregard to the Tug’s 
signals suddenly, without warning and when it was ob- 
viously dangerous and unsafe to do so cut abruptly to 
the right across the channel in front of the Tug, and 
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after having passed the Tug’s bow cut sharply back to 
the left (presumably to avoid going into shallow water 
outside the channel) and thereupon collided first with 
the scows and then with the Tug, which by then was 
going backward, having prior thereto simultaneously 
sounded a danger signal and reversed its engines. 


The Trial Court granted defendant-appellee’s motion 
to dismiss plaintiff-appellant’s complaint upon the basis 
aforesaid, that the evidence so summarized established no 
negligence on the part of the defendant and that the 
collision resulted solely from the negligence of the plain- 
tiff. Plaintiff-appellant claims that such finding consti- 
tutes reversible error. 
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In THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 13,911 


Tue Smoot Sanp & GravEL Corporation, 
Appellant, 
v. 


BattimorE Steam Packet Company, 
Appellee. 


Appeal From a Judgment of The United States 
District Court For The District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an admiralty action in personam brought by 
the appellant, Smoot Sand and Gravel Corporation as 
owner of the tug Virginia and two scows, against appel- 
lee, Baltimore Steam Packet Company as owner of the 
steam freight and passenger vessel, S/S District of Co- 
lumbia, for property damages arising out of a collision 
between those vessels which occurred on the Potomac 
River about two miles north of Mount Vernon. Appel- 
lant’s complaint alleged negligence in the operation of 
the S/S District of Columbia as the sole cause of the 
collision. 
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Trial was had by the Court which entered final judg- 
ment dismissing appellant’s complaint at the close of 
its testimony, on the grounds 1) that no negligence on 
the part of the S/S District of Columbia was established, 
and 2) that it was affirmatively shown that the collision 
was caused solely by the fault of the tugboat. 


Said judgment was entered February 20, 1957, and 
this appeal therefrom was noted March 19, 1957. This 
Court has jurisdiction by virtue of Title 28, U.S.C., Sec- 
tion 1291. 


STATEMENT OF THE CASE 
The Facts. 


After dark on January 13, 1954, at approximately 7:30 
P.M., when the collision occurred, the weather was cold 
and clear. The tug Virginia (hereinafter referred to as 
the Tug) with two sand loaded steel scows under tow was 
slowly proceeding in a northerly direction up the Poto- 
mac River at a point below Fort Washington at a speed 
of about four (4) miles per hour, (33, 37, 38)? and was 
holding it’s customary course close to its port or Virginia 
side of the channel, which was defined by bouys. (30) 
The forward scow was located forward of and to the 
starboard side of the tug. The second scow was fastened 
to the tug and was alongside of it in a direct line with 
the forward scow which was coupled to the second scow. 
Each scow carried a white light (visible for 5 miles) (46) 
which extended about 4 feet above the level of the water: 
one was located on the right front of the forward scow 
and the other on the right rear of the aft scow. (27, 28) 


The Tug was carrying the usual red and green running 
lights, two white lights on the masthead or pole, and a 
white running light on the front of the Tug (28, 29). The 
two white lights on the masthead signified that the Tug 


1 Page references are to the Joint Appendix. 
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had a tow alongside (29). (The green running light is 
located starboard, and the red, port, and are shroud- 
ed in such a way that when an approaching vessel 
is to the right of the other vessel, it will show only its 
green light; and when approaching on the left will show 
only its red light.) 


The S/S District of Columbia was coming down the 
river on its regular run and on its usual course. (23) 
It was carrying the usual red and green running lights, 
and was holding a course on its port or Maryland side 
of the channel.? (33) Having thus sighted the S/S Dis- 
trict of Columbia approaching on the other side of the 
channel,® the Captain of the Tug at a time when the 
vessels were about 14 of a mile apart, signaled for a 
starboard to starboard passing by sounding two blasts 
on the whistle. (33, 34) Instead of holding its course 
on the Maryland side of the channel and passing the 
Tug starboard to starboard as it safely could and should 
have done without any change of its course, the S/S 
District of Columbia, in total disregard of the Tug’s 
signal and without in any way acknowledging that signal 
started to make a right turn across the channel. (34, 35) 
The Tug then, and for the second time, signaled for a 
starboard to starboard passing, which was likewise 
ignored. The S/S District of Columbia without slacken- 
ing its speed completed its right turn cutting across the 
channel in front of the tug and headed in the direction 
of the Virginia shore. (34, 35) After having crossed the 
Tug’s bow the S/S District of Columbia cut sharply 
back to the left (presumably to avoid going into the 
shoal water which lay between the Virginia Shore and 





2 As an examination of the Map Exhibit will show, the Mary- 
land side is the deep side of the channel. (18) 


3 George W. Bowen, Captain of the Tug, testified as follows 
(52): “He was showing me a green light coming down, and I 
was showing him a green light coming up.” 




















4 


the bouy marked channel) and thereupon headed in a 
collision course for the Tug. (35, 36) The Tug sounded 
the danger signal of several short blasts and simultane- 
ously reversed engines. The S/S District of Columbia 
which was then about 100 feet from the Tug acknowledged 
that danger signal by sounding one of its own, and the 
collision followed. (37) The S/S District of Columbia 
collided first with the forward scow, breaking it away, 
and then collided with the after scow, driving its bow 
head on into the scow’s bow with such force as to pene- 
trate it to a depth of six feet, and finally ran into the 
Tug itself which was then running backwards. (38, 39) 


The point of the collision was in the vicinity of Bouy 
#75. (32) Point “A” on the Map Exhibit (18) is where 
the Tug began its journey up the channel from the dredg- 
ing grounds (32); point “B” thereon is where the S/S 
District of Columbia was when the Tug first sighted her 
(33); and point “C” is the dredging grounds (48) from 
which the Tug had started its trip. (26) 


Proceedings below. 


Appellant, Smoot Sand & Gravel Corporation (herein- 
after referred to as the plaintiff) brought this action as 
owner of the Tug and scows against appellee, Baltimore 
Steam Packet Company (hereinafter referred to as the 
defendant) as owner of the S/S District of Columbia 
to recover damages to the tug and scows in the approxi- 
mate sum of $15,000. 


Plaintiff alleged negligence in the operation of the 
S/S District of Columbia as the sole cause of the colli- 
sion (2). Defendant moved to dismiss plaintiff’s amended 
complaint on the ground inter alia that because the acci- 
dent occurred in waters outside the District of Columbia 
the Court lacked jurisdiction of the subject matter. This 
motion was denied without opinion. (Curran, J.) De- 
fendant then answered the complaint denying negligence 
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and alleging that plaintiff’s negligence caused or con- 
tributed to the damages, if any. (3). Defendant inter- 
posed no counter-claim. Thereafter, and in answer to 
interrogatories served upon it by the defendant, plaintiff 
set forth ten specific acts of negligence on the part of 
the S/S District of Columbia, as follows: (9) 


1. Defendant failed to maintain a proper look-out. 
2. Defendant failed to give any signals. 

3. Defendant failed to maintain its vessel under 
proper control. 

4. Defendant failed to slacken its speed, when it 
saw or should have seen plaintiff’s tug and scows 
in a position of danger. 

5. Defendant failed to take any timely steps to avoid 
collision when defendant saw or should have seen a 
collision was imminent. 

6. Defendant failed to maintain its vessel in a 
proper course. 

7. Defendant suddenly and without warning altered 
its course. 

8. Defendant failed to have its vessel under super- 
vision, direction or control of its Captain, prior to 
the collision, but was under the supervision, direc- 
tion or control of others, who mismanaged the same. 
9. Defendant failed to respond to plaintiff’s signals. 
10. Defendant disregarded plaintiff’s signals. 


The case came on for trial by the Court (Holtzoff, J.) 
which ruled that the action was in admiralty wm personam 
involving a transitory tort of which the Court had juris- 
diction and the determination of which would be governed 
by the principles of admiralty law. The question of 
damages was not considered, having been reserved pend- 
ing the determination of the issue of liability. 


Plaintiff’s proof at the close of its case showed the 
circumstances of the collision and events leading up 
thereto to have been as is set out above under “The 
Facts”. The Court nevertheless concluded that said proof 
1) failed to establish any negligence on the part of the 
S/S District of Columbia and 2) showed affirmatively 
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that the collision was caused solely by the fault of the 
tugboat, and accordingly granted defendant’s motion to 
dismiss. (14) 


STATUTES AND REGULATIONS INVOLVED 


1. Navigation Rules for Harbors, Rivers, and Inland 
Waters Generally: 33 U.S.C.A. 203 (in part) 


“Steam vessels approaching, meeting, or passing 
one another; banks obstructing view; leaving dock. 
Art. 18. Rule I. When steam vessels are approach- 
ing each other head and head, that is, end on, or 
nearly so, it shall be the duty of each to pass on the 
port side of the other; and either vessel shall give, 
as a signal of her intention, one short and distinct 
blast of her whistle, which the other vessel shall 
answer promptly by a similar blast of her whistle, 
and thereupon such vessels shall pass on the port side 
of each other. 

“But if the courses of such vessels are so far on 
the starboard of each other as not to be considered 
as meeting head and head, either vessel shall imme- 
diately give two short and distinct blasts of her 
whistle, which the other vessel shall answer promptly 
by two similar blasts of her whistle, and they shall 
pass on the starboard side of each other. 

“The foregoing only applies to cases where vessels 
are meeting end on or nearly end on, in such a man- 
ner as to involve risk of collision; in other words, to 
eases in which, by day, each vessel sees the masts of 
the other in a line, or nearly in a line, with her own 
and by night to cases in which each vessel is in 
ane a position as to see both the sidelights of the 
other. 

“It does not apply by day to cases in which a 
vessel sees another ahead crossing her own course, 
or by night to cases where the red light of one vessel 
is opposed to the red light of the other, or where the 
green light of one vessel is opposed to the green light 
of the other, or where a red light without a green 
light or a green light without a red light, is seen 
ahead, or where both green and red lights are seen 
anywhere but ahead. 
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“Rule III. If, when steam vessels are approaching 
each other, either vessel fails to understand the course 
or intention of the other, from any cause, the vessel 
so in doubt shall immediately signify the same by 
giving several short and rapid blasts, not less than 
four, of the steam whistle.” 


33 U.S.C.A. § 210: 


“Steam vessel in narrow channel. Art. 25. In nar- 
row channels every steam vessel shall, when it is 
safe and practicable, keep to that side of the fair- 
way or mid-channel which lies on the starboard side 
of such vessel. (June 7, 1897, c. 4, $1, 30 Stat. 101).” 


33 U.S.C.A. § 212: 


“Special circumstances requtring departure from 
rules. Art. 27. In obeying and construing these rules 
due regard shall be had to all dangers of navigation 
and collision, and to any special circumstances which 
may render a departure from the above rules neces- 
sary in order to avoid immediate danger. (June 7, 
1897, c. 4, Sec. 1, 30 Stat. 102).” 


. Title 33 of the Code of Federal Regulations: 
80.16(e) 


“Barges, canal boats or scows towing alongside a 
steam vessel shall, if the deck, deck houses, or cargo 
of the barge, canal boat or scow be so high above 
water as to obscure the side lights of the towing 
steamer when being towed on the starboard side of 
the steamer, carry a green light upon the starboard 
side; and when towed on the port side of the steamer, 
a red light on the port side of the barge, canal boat, 
or scow; and if there is more than one barge, canal 
boat or scow abreast, the colored lights shall be dis- 
played from the outer side of the outside barges, 
canal boats or scows.” 


80.16(f) 


“Barges, canal boats or scows shall, when being 
propelled by pushing ahead of a steam vessel, dis- 
play a red light on the port bow and a green light on 
the starboard bow of the head barge, canal boat or 
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scow, carried at a height sufficiently above the super- 
structure of the barge, canal boat or scow as to per- 
mit said side lights to be visible; and if there is 
more than one barge, canal boat or scow abreast, 
the colored lights shall be displayed from the outer 
side of the outside barges, canal boats or scows.” 


80.16(h) 


“Scows not otherwise provided for in this section 
on waters described in paragraph (a) of this section 
shall carry a white light at each end of each scow, 
except that when such scows are massed in tiers, 
two or more abreast, each of the outside scows shall 
carry a white light on its outer bow, and the outside 
scows in the last tier shall each carry, in addition, a 
white light on the outer part of the stern. The white 

| light shall be carried not less than 8 feet above the 
surface of the water and shall be so placed as to 

' show an unbroken light all around the horizon, and 
shall be of such a character as to be visible on a 

_ dark night with a clear atmosphere at a distance of 
at least 5 miles.” 


STATEMENT OF POINTS 


1. At the close of its testimony, the plaintiff by clear 
and convincing proof had shown gross fault on the part 
of the S/S District of Columbia in having abruptly cut 
across the channel in front of the Tug without justifica- 
tion and in direct disobedience of the Tug’s two successive 
signals for a starboard to starboard passing and that 
such fault, if not the sole cause, was at least a contribu- 
tory eause of the collision. The decision of the trial 
Court is to the contrary in holding that said proof rather 
showed the collision to have been solely caused by the 
fault of the Tug, and such decision is clearly erroneous— 
in fact and in law. 


2. The decision below rests upon a misconstruction 
and misapplication of the -so called Narrow Channel 
Rule, 33 U.S.C. § 210, and is in disregard of other perti- 
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nent rules of navigation as well as applicable Court deci- 
sions. 


3. The decision below is apparently based in part 
upon a recital of immaterial violations on the part of 
the Tug of regulations pertaining to lights to be car- 
ried on scows, which violations, if any, played no part in 
the occurrence of the collision, nor did the Court actually 
find that they did. 


SUMMARY OF ARGUMENT 
L 


The Tug and the S/S District of Columbia were pro- 
ceeding in opposite directions on parallel courses, each 
on its port (or “wrong’’) side of the buoy marked chan- 
nel. The Tug timely signalled twice for a starboard to 
starboard passing which would not have required the de- 
viation of either vessel from its then existing established 
course. But instead of continuing on that course and 
passing starboard to starboard in obedience to these 
signals, the S/S District of Columbia without warning 
or justification and when it was obviously unsafe and 
impractical to do so, made a right turn across the chan- 
nel in front of the Tug, and then (presumably to avoid 
going into the shallow shoal water which lay outside the 
channel) cut back to the left and headed for the Tug. 
The collision followed. During all of this time the S/S 
District of Columbia had sounded no signals, except 
just prior to the collision when it gave a danger signal 
in response to a similar one first given by the Tug. 


The plaintiff rested its case after having established 
the foregoing which made out a prima facie case for a 
full recovery, or, if not, at the very least for an appor- 
tionment of damages as provided for in admiralty law 
where the fault of both vessels contributed to the colli- 
sion. 1 Am. Jur., Admiralty, § 113. The Trial Court 
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nevertheless dismissed plaintiff’s case upon a finding that 
the evidence showed the Tug to have been solely at fault. 
The Court apparently so ruled simply because at the time 
of the collision the S/S District of Columbia was then on 
its starboard side of the channel, (without regard to why, 
when or how it got there); and because the Tug proved 
no extenuating circumstances justifying its presence on 
its port side of the channel. In so ruling the Court com- 
pletely ignored the fact that just prior thereto and as an 
initial circumstance in the chain of events leading up to 
the collision, the S/S District of Columbia was also on its 
port side of the channel. The Court in effect held that ir- 
respective of the circumstances pertaining, a vessel may 
abruptly and without justification proceed from its left 
side of the channel to the right side and, with impunity, 
collide with another vessel already there. Such is not the 
law. It is contrary to the narrow channel rule itself, of- 
fends common sense, and is not supported by the decisions 


relied upon by the Trial Court, which are distinguishable 
on their facts and rest upon no principles inconsistent 
with plaintiff’s contentions on this appeal. 


The narrow channel rule (33 U.S.C.A. $210) does not 
provide that vessels should inexorably keep to the right 
in any and all circumstances. By its own terms, such 
should be done only “when it is safe and practicable” to 
do so. The S/S District of Columbia itself violated that 
rule by cutting across the channel at a time when such 
a maneuver was manifestly not safe and practicable. It 
was not then safe and practicable, not only because the 
Tug and scows were there in plain sight, but also because 
the Tug had twice timely signaled for a starboard to 
starboard passing which the then relative positions of 
the vessels called for and which could have been safely 
made. In so doing the S/S District of Columbia was 
also in violation of the navigation rule as contained in 
33 U.S.C.A. §212, which provide that “In obeying and 
construing these rules in this part due regard shall be 
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had to all dangers of navigation and collision, and to 
any special circumstances which may render a departure 
from said rules necessary to avoid immediate danger”: 
and as well was in violation of Article 18 of the Inland 
Rules, 33 U.S.C.A. § 203, supra, page 6. 


Under the circumstances of this case, the presence of 
the Tug on its port side of the channel should be given 
no causal significance, because in the beginning when the 
vessels sighted each other they were approaching star- 
board to starboard both on their port side of the channel, 
each showing to the other its green running right. If, 
by virtue of any proper and commonsensical interpreta- 
tion of the rule laid down in The Pennsylvania, 86 U. S. 
125, 22 L.Ed. 148, there is a presumption of causal fault 
on the part of the Tug in this case, it is submitted that 
such presumption stands fully rebutted on this record. 
Even if not, that will not excuse the S/S District of 
Columbia from responding in damages for her own con- 
tributory fault, and, since in this case, gross fault on the 
part of the S/S District of Columbia was established, any 
doubts regarding the management of the Tug, or the con- 
tribution of her faults to the collision, if any, should be 
resolved in her favor. 


In view of the foregoing, it is submitted that the con- 
clusion must be 1) that S/S District of Columbia was 
grossly at fault in directing its course to the right across 
the channel in plain disregard of the Tug’s starboard to 
starboard passing signals and that said fault, if not the 
sole cause, was at least a contributing cause of the col- 
lision, and 2) that the lower Court findings and decision 
to the contrary are clearly erroneous. 


II. 


The Tug was showing the usual red and green running 
lights and carried two white lights on its masthead indi- 
cating that it had a tow alongside. There was a white 
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light carried on the right front of the forward scow and 
one on the right rear of the scow aft. Both scow lights 
extended about 4 feet above the water, and could be seen 
for a distance of five miles. 


The Trial Court found that plaintiff was in violation 
of 33 C.F.R. 80.16(f) for having failed to carry red and 
green running lights on the forward scow, and that even 
if plaintiff was correct in its contention that 80.16(h) was 
applicable rather than 80.16(f), plaintiff was nevertheless 
in violation of 80.16(h) because the lights on the scows 
extended only 4 feet above the water instead of the re- 
quired 8 feet. 


It is obvious, however, that absence of red and green 
running lights on the scows, or the failure to carry 
thereon a white light 8 feet above the water instead of 4 
feet, played absolutely no part in the happening of the 
collision. Nor does it appear that the lower court actually 
found that they did. 


ARGUMENT 
I. 


Plaintiff Proved Gross Fault On the Part of the 
S/S District of Columbia Which Proximately Caused 
the Collision: and the Dismissal of Plaintiff’s Case 
At the Close of Its Testimony Was, Therefore, Error 


Had the S/S District of Columbia stayed on course and 
passed the Tug starboard to starboard as it could and 
should have done, the collision would not have happened. 
Under the circumstances of this case the S/S District of 
Columbia was obliged to so hold its course, and the Tug 
had the right to assume that it would do so, even absent 
the twice given signal for a starboard to starboard pass- 
ing. The Choctaw, 129 F.2d 618 (2nd Cir., 1942); The 
District of Columbia, 74 F.2d 977 (4th Cir. 1935), affirm- 
ing 9 F. Supp. 487, cert denied 295 U.S. 745, 79 L.Ed. 
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1691; The Bellhaven, 72 F.2d 206 (2nd Cir. 1934); The 
Arfeld, 42 F.2d 745 (D.C. La., 1930); and see Rule 1, 
Article 18 of the Inland Rules, 33 U.S.C.A. $203. To 
have ignored those signals simply increased the culpabil- 
ity of the S/S District of Columbia’s right turn maneuver. 
The Choctaw, supra; Tug New York Company v. The 
Robin Doncaster, 130 F.Supp. 136, affirmed 233 F.2d 889 
(3rd Cir. 1956). Just what, if anything other than gross 
want of care, skill, and attention to duty on the part of 
those in control of the operation of the S/S District of 
Columbia, was accountable for its faulty and reckless 
‘navigation is not known. 


Directing its course to the right across the channel in 
front of the Tug was gross fault on the part of the S/S 
District of Columbia and was the direct, immediate, and 
proximate cause of the collision. Whoever was on the 
S/S District of Columbia’s bridge knew that the Tug and 
tow were on that side of the channel and that it had 


twice signaled for a starboard to starboard passing which 
the position of the vessels called for, and, consequently, 
knew or should have known that to execute a right turn 
under those circumstances was attended with great risk 
and danger of collision. 


The Trial Court, however, ignored all of the foregoing 
and found that the Tug was solely at fault. Its errone- 
ous conclusion was predicated upon two bases: 1) that 
the Tug’s presence on its port side of the channel was 
not shown to have been justified by any special circum- 
stances, and 2) that the S/S District of Columbia was, 
at the time of the collision, on its starboard side of the 
channel. The Court apparently thought that the narrow 
channel rule of keeping to the right justified this strange 
result, no matter what the reasons, or lack of them, may 
have been for the S/S District of Columbia’s being on 
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that side when the collision occurred, and regardless of 
the fact that it had abruptly passed over to that side in 
plain disregard of the signal twice given by the Tug 
for a safe starboard to starboard passing. It is sub- 
mitted that in so ruling the Court below plainly erred. 


The narrow channel rule, 33 U.S.C.A. $210, does not 
provide that vessels shall keep to the right in any and 
all situations, but, by its own terms, only “when it is safe 
and practicable” to do so. It is not an absolute rule. 
Tug New York Company v. The Robin Doncaster, 130 
F.Supp. 136, supra. The S/S District of Columbia itself 
violated that rule as well as the common sense upon which 
it is based when it executed its right turn across the chan- 
nel at a time when it was obviously unsafe and imprac- 
ticable to do so. Also violated by that maneuver was the 
navigation rule set out in 33 U.S.C.A. § 212, which provides 
that “In obeying and construing these rules due regard 
shall be had to all dangers of navigation and collision, 


and to any special circumstances which may render a de- 
parture from the above rules necessary in order to avoid 
immediate danger’; and, as well, Article 18 of the Inland 
Rules. 33 U.S.C.A. § 203. 


The fact that the Tug was on its port side of the 
channel would seem to be lacking even in contributory 
causal significance under the circumstances of this case, 
because, at first and when the vessels came within sight 
of each other, the S/S District of Columbia was also on 
the wrong side of the channel, placing the vessels in a 
position which called for a starboard to starboard pass- 
ing. So that the determination of the question of lia- 
bility for causing the collision would seem properly to 
begin with a consideration of the events which thereafter 
occurred (the initial fault, if any, on the part of both 
vessels in being on their wrong side of the channel hav- 
ing, in effect, each cancelled out the other) ; since a situa- 
tion of danger did not arise until the S/S District of 
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Columbia failed to observe the Tug’s signal for a star- 
board to starboard passing and thereafter entered upon 
its perilous course turning right across the channel with- 
out slackening her speed. Zhe New York Company v. 
The Robin Doncaster, 233 F.2d 889, affirming 130 F.Supp. 
136; and see the explanation in The Choctaw 129 F.2d 618, 
621, supra, applicable to the facts herein, of the well recog- 
nized rule that when a fault is shown to be merely a con- 
dition or circumstance of a collision rather than a cause 
of the collision, the vessel at fault will be exonerated. 


When two vessels are approaching each other, as here, 
each on its port side of the channel, the law as well as 
ordinary common sense dictates that they should continue 
on course so as to safely pass starboard to starboard, 
especially when one of the vessels twice signals for such 
a passing. The Choctaw, The District of Columbia, The 
Arfeld, The Bellhaven, Tug New York Company v. The 
Robin Doncaster, and 33 U.S.C.A. $203, all supra. It 
seems quite obvious, the Trial Court’s view to the con- 
trary notwithstanding, that under such circumstances 
one vessel may not suddenly cross over to the other 
side of the channel and collide with a vessel already 
there, and thereafter escape liability under the narrow 
channel rule for having thus caused the collision solely 
because at the time of the collision it was then on its 
right-hand side of the channel, and because the other 
vessel does not later come up with a showing of special 
circumstances in justification for being where it was. 


The Trial Court relied upon The Newport News, 105 
F. 389; The Standelia, 108 F.2d 619, (Sth Cir., 1939) ; The 
Pennsylvania, 86 U.S. 125, 22 L. Ed. 148 (1874); Sea- 
board Tug & Barge v. The Lia, 113 F. Supp. 793 (Mass., 
1953), affirmed, Seaboard Tug d& Barge v. Rederi 
AB/DISA, 213 F.2d 772 (1st Cir., 1954) ; Baltwmore Steam 
Packet Company v. The Ciudad De Maracaibo, 142 F. Supp. 
273 (Md., 1956), affirmed, Compania Anonima Ven v. 
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Baltimore Steam Packet Co., 240 F. 2d 241. But we do 
not read any of those cases as in support of its ruling. 
They materially differ from the instant case on their 
facts—none having involved a situation where, as here, 
the vessels in approaching each other just prior to the 
critical events leading up to the collision were both on 
the wrong side of the channel. Neither do those cases 
rest upon any legal principles inconsistent with plaintiff’s 
contentions on this appeal: that notwithstanding any 
statutory fault, if any, on the part of the Tug in being 
on its port side of the channel, the fault of the S/S Dis- 
trict of Columbia, if not the sole cause, was at least a 
contributory cause of the collision; and that the dismissal 
of plaintiff’s case was, therefore, error. Moreover, the 
situation found to have existed from the conflicting testi- 
mony in Seaboard Tug and Barge v. The Lia, 113 F. Supp. 
793, affirmed; 213 F. 2d 772, supra, (i.e. that the vessels 
were in a position for a port to port passing which 
could have been safely made and and that one vessel was 
therefore at fault in that case for signaling for a star- 
board to starboard passing and attempting to make it) 
being in substance similar to the instant situation, the 
holdings of both courts in that case as well as the 
rationale thereof, not only do not support the ruling of 
the Court below, but appear rather to be in actual con- 
flict therewith. In addition, the District Court’s decision 
in Seaboard Tug and Barge, supra, appears likewise to 
plainly sustain plaintiff’s contention herein that the im- 
proper lighting, if any, carried on the Tug had nothing 
to do with the happening of this collision. 


Much was said below about the burden placed upon the 
plaintiff by the ruling in The Pennsylvania, 86 U.S. 1235, 
126, 22 L. Ed. 148 (1874) of showing that the Tug’s posi- 
tion on the wrong side of the channel “not merely ... 
might not have been one of the causes (of the collision), 
or that it probably was not, but that it could not have 
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been.” But as we have pointed out above, it would seem 
that since in this case the S/S District of Columbia was 
itself on the wrong side of the channel just prior to the 
collision, the fact that the Tug was also on the wrong 
side is a noncritical circumstance or condition insofar as 
the determination of liability is concerned, and should, 
therefore, be attributed no causal significance. Moreover, 
we submit that even if The Pennsylvania does create 
a presumption in this‘case that the Tug’s position, per se, 
was a contributing cause of this collision that presump- 
tion stands fully rebutted on this record, which shows 
the direct and proximate cause of the collision to have 
been gross fault on the part of the S/S District of Colum- 
bia in directing her course to the right across the chan- 
nel and into an area of danger, in disregard of the Tug’s 
signals for a starboard to starboard passing. The Choc- 
taw, 129 F.2d 618, supra. In respect of The Pennsylvania 
rule, the First Circuit in Seaboard Tug & Barge v. Rederi 
AB/DISA, 213 F.2d 772 (1954), supra, said: 


“We cannot believe that the Supreme Court in The 
Pennsylvania intended to establish as a hard and fast 
rule that every vessel guilty of a statutory fault has 
the burden of establishing that its fault could not by 
any stretch of the imagination have had any causal 
relation to the collision no matter how speculative, 
improbable or remote. Indeed our interpretation 

~ seems to be supported by the decision in The Umbria, 
1897, 166 U.S. 404, 17 S. Ct. 610, 41 L.Ed. 1083, and 
we do not see anything in Lie v. San Francisco & 
Portlamd S.S. Co., 1917, 243 U.S. 291, 37 S. Ct. 270, 
61 L.Ed. 726 that ‘militates against it. Notwithstand- 
ing the dictum in The Martello, 894, 153 U.S. 64, 75, 
14 8. Ct. 723, 38 L. Ed. 637, that the offending ship 
has the burden of showing that its statutory fault 
‘could not by any possibility have contriubted’ to the 
collision, we nevertheless feel that in applying the 
rule of The Pennsylvania, * we are limited to the rea- 
sonable probabilities.’ The Mabel, 2 Cir., 1929, 35 
F.2d 731, 743.” 
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In any event, it is submitted that “this is within the class 
of cases where, gross fault on the part of one vessel being 
established, any doubts regarding the management of the 
other, or the contribution of her faults, if any, should be 
resolved in her favor.” The District of Columbia, supra, 
74 F.2d 977, 983. 


If there could exist any uncertainty as to whether in 
this case the Tug’s position on its port side of the channel 
per se should be deemed to be a contributory cause of the 
collision, there can be no doubt on this record that the 
S/S District of Columbia was grossly at fault and that 
its fault, if not the sole cause, was at least a contributory 
cause of the collision. In either case the judgment below 
would have to be reversed and a new trial granted. 


II. 


The Manner In Which the Scows Were Lighted Had 
No Causal Connection With the Collision 


Plaintiff contends that 33 C.F.R. 80.16(h) rather than 
80.16(f) applies to the lighting of the scows involved 
herein. See The Choctaw, 129 F.2d 618, swpra. Those 
sections read together with 80.16(e) seems to make this 
clear. The Trial Court, however, deemed 80.16 (f) ap- 
plicable, but found that even if 80.16(h) did apply the 
white lights on the scows extended four feet above the 
water instead of eight feet as required by that section. 

But whether the scow lights were in violation of (f) or 
(h) would seem to be immaterial in this case. The Tug 
itself was carrying red and green running lights and two 
white lights on its masthead or poles indicating it had a 
tow alongside, and not that it was pushing them. In 
addition thereto there were white lights on the scows 
which were visible themselves for a distance of 5 miles. 
It is clear from the manner in which the collision oc- 
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curred and the reasons why it occurred, as was shown by 
plaintiff’s proof, that the absence of red and green lights 
on the forward scow or the presence on both scows of 
white lights extending four feet instead of eight feet 
above the water level had nothing to do with the happen- 
ing of the collision. See. Seaboard Tug & Barge v. The 
Ina, 113 F. Supp 793, supra. 


CONCLUSION 


In view of the foregoing, it is respectfully submitted 
that the judgment below should be reversed and the case 
remanded for a new trial. 


Respectfully submitted, 


Harry L. Ryan, Jr., 
Duane G. DERRICK, 
815 15th Street, N.W., 
Washington 5, D.C. 
Attorneys for Appellant. 
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QUESTIONS PRESENTED 
In the opinion of the appellee, the questions are: 


(1) Whether the findings of fact and conclusions of law 
of the Trial Court are clearly erroneous when the evi- 
dence presented shows that the collision between the ves- 
sels occurred on the Virginia side of the Potomac Channel, 
that the appellant’s vessel was on the wrong side of the 
channel and was carrying improper lights on its tow. 


(2) Whether the Trial Court, in granting defendant’s 
motion to dismiss at the close of plaintiff’s case, erred 
where the facts established by substantial evidence the 
negligence of the plaintiff, but did not establish negligence 
on the part of the defendant causing the collision. 
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STATUTES AND REGULATIONS 





IN THE 


United States Court of Appeals 


For tHE Districr or CotumsBia Circuit 
No. 13,911 


THE SMOOT SAND & GRAVEL CORPORATION, 
Appellant, 
Vv. 


BALTIMORE STEAM PACKET COMPANY, 
Appellee. 


Appeal From a Judgment of the United States District Court 
for the District of Columbia 


COUNTERSTATEMENT OF THE CASE 


After dark, at approximately 7:30 p.m. on the night of 
January 13, 1957, the appellant’s tug, The Virginia, was 
proceeding up the Potomac River with two loaded scows 
being propelled by the tug. Each scow was 100 feet in 
length. (J.A. 5)* The bow of the lead scow, No. 95, was 


* References are to pages in the joint appendix. 
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some 145 feet in front of The Virginia (J.A. 45) and was 
being pushed by the aft scow; the aft scow, No. 113, was 
lashed to the starboard side of the tug, approximately 
45 feet of the aft scow extending beyond the bow of the 
tug. (J.A. 45) The tug and its tow had left the dredging 
area opposite Bouy 73 near Mt. Vernon (J.A. 47) and 
were proceeding up the Virginia or port side of the channel 
(J.A. 14 and 30). The tug carried the usual running lights, 
but the scows carried only one light each—the lead scow, 
No. 95, carrying a white light forward some 4 feet above 
the water and the aft scow, No. 113, carrying a similar 
light on its stern at the same height (J.A. 6, 14 and 46). 
Appellee’s vessel, the SS District of Columbia, was pro- 
ceeding from its berth in the District of Columbia down- 
stream toward Norfolk and was, according to plaintiff’s 
testimony, at the time first sighted by the tug on the 
Maryland side of the Potomac Channel at a point marked 
‘*B’’ on plaintiff’s Exhibit 1, which exhibit is a chart of 
the Potomac Channel. The tug was at that time approxi- 


mately opposite Bouy 75 as shown on said Exhibit No. 1, 
some two miles above Mt. Vernon (J.A. 13). The Captain 
of the tug claimed to have requested twice a starboard-to- 
starboard passage, but admits he received no assent or 
reply from the SS District of Columbia. (J.A. 14). 


Abiding by the rules of navigation, The District of Co- 
lumbia upon sighting the tug, maneuvered hereself to the 
starboard side of the channel in order that the usual port- 
to-port passage could be made. The tug maintained its 
position on the port side of the channel (J.A. 38) and made 
no attempt to correct its position for a proper passage. Nor 
was any other evasive action taken except that when 
the SS District of Columbia was approximately 100 feet 
in front of the lead scow, the tug gave the danger signal 
‘and reversed its engines. (J.A. 35) Realizing that the 
tug was not attempting to correct its position, The Dis- 
trict of Columbia likewise sounded the danger signal and 
reversed her engines. Neither vessel was able to stop its 
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progress in sufficient time to avoid the collision which oc- 
cured upstream a short distance from Bouy 75. 


It should be noted that throughout the appellant’s brief 
there are references made to the speed of the SS District of 
Columbia. Nowhere, however, in the record is there any 
testimony by any witness in regard to speed, excess speed 
or failure to decrease speed on the part of The District of 
Columbia. In fact, the Captain of the tug testified that 
he did not know the speed of the SS District of Columbia 
(J.A. 38). 


The appellant, by amended complaint, filed action for 
damages in the amount of $20,000.00, but in plaintiff’s pre- 
trial statement of the case (J.A. 10), damages in the amount 
of $15,054.91 were claimed. No damages were sustained by 
the SS District of Columbia and accordingly, no claim or 
counterclaim was imposed, the answer denying liability. 
The Trial Court properly treated the case as an admiralty 
action im personam (J.A. 22) and testimony was taken on 
the issue of liability alone, the question of damages being 
reserved by the Trial Judge for reference to a commis- 
sion in the event the defendant, appellee here, was found 
to be liable for the damages to appellant’s tug and scows. 
The Court dismissed the complaint at the close of the plain- 
tiff’s case upon the grounds that the plaintiff had not 
shown that the SS District of Columbia was negligent, but 
that the facts established, by appellant’s own testimony, 
that there was negligence on the part of the tug Virginia 
and its tow. (J.A.14) The Trial Court concluded that the 
appellant’s vessel had been in violation of the Narrow 
Channel Rule, 33 U.S.C.A. 210, in being on the wrong side 
of the Potomac Channel at the time of the collision 
without justification and that the scows were not equipped 
with the proper lights as required by Navigation Rule 
80.16 (f) as set forth in 33 Code of Federal Regulations, 
Section 80.16 (f), which violations were the proximate 
causes of the collision of the vessels. (J.A. 15). 
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SUMMARY OF ARGUMENT 


1. The Trial Court’s decision based on the facts of the 
case are not clearly erroneous and hence should be affirmed. 
The Court found upon listening to the plaintiff’s entire 
case on the issue of liability that it has not sustained 
its burden of proving any act of negligence on the part 
of the defendant’s vessel, The District of Columbia, which 
eaused the collision between the vessels, but had, by its 
own testimony, affirmatively established the negligence 
of appellant’s tug, The Virginia and the tow. In such 
a case, the findings of the Trial Court, which has had 
an opportunity to hear and weigh the testimony, should not 
be overruled unless clearly erroneous. The findings here 
made by the Trial Court are supported by the evidence, 
even though this evidence consisted only of the testimony 
of the Captain of the tug and the Secretary of the appellant 
plus the chart exhibit included in the record on appeal. 


- 2. The appellant, by virtue of its admitted violation of 
the statute known as the Narrow Channel Rule, Act of 
June 7, 1897, c. 4, Section 1, 30 Stat. 101, U.S.C. Title 
33 Section 210, has the burden of showing not merely 
that its fault might not have been one of the causes of 
the collision, or that it probably was not one of the causes, 
but that it could not have been the cause of the collision. 
The Narrow Channel Rule provides that a vessel shall 
maintain a course to the starboard side when navigating 
in a narrow channel and the appellant’s failure to maintain 
such a course was a cause of the collision between the ves- 
sels. The appellant likewise violated the Act of June 7, 
1897, c. 4, Section 1, 30 Stat. 100, U.S.C. Title 33, Section 
203, in that it failed, without cause, to effect a proper and 
‘usual port-to-port passage. Appellant has failed to justify 
breach of these rules. 


3. ‘The appellant was in violation of the rules of naviga- 
tion relating to required lights on tows as set forth in the 
Code of Federal Regulations, Sections 80.16 (f) and/or 
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80.16(h), which violations caused or contributed to the 
collision between the vessels. Section 80.16 (f) requires 
that scows being propelled by pushing ahead shall carry a 
red light on the port bow and a green light on the starboard 
bow. The appellant’s scows carried no such lights. If the 
regulations should be construed to require appellant to 
comply only with Section 80.16 (h), appellant is still in 
violation of the regulations since the lights were only 4 
feet above the water rather than the 8 feet required. 


ARGUMENT 


1. Based upon the evidence presented by the appellant, 
which consisted primarily of the testimony of Captain 
Bowen of the tug, Virginia, the Trial Court as a part of 
the Findings of Fact stated: 


“11. No negligence on the part of the S/S District of 
Columbia has been established. 

12. It has been affirmatively shown that the collision 
i caused solely by the fault of the tugboat.’’ (J.A. 
14 


The decree of the lower court is to be sustained on 
appeal unless it is clearly erroneous. 


‘‘Brroneous’”’ here means not that a fact may be contro- 
vertible but that the reviewing court on the entire record 
is left with a definite and firm conviction that a mistake 
has been committed. In McAllister v. United States, 348 
U.S. 19, 75 S. Ct. 6, 99 L. ed. 20, mod. denied, 348 U. S. 
957, 75 S. Ct. 447, 99 L. ed. 748: 


‘‘The first question presented is whether the Court of 

p in reviewing the District Court’s findings 
applied proper standards. In reviewing a judgment 
of a trial court, sitting without a jury in admiralty, 
the Court of Appeals may not set aside the judgment 
below unless it is clearly erroneous. No greater scope 
of review is exercised by the appellate tribunals in 
admiralty cases than they exercise under Rule 52(a) 
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of the Federal Rules of Civil Procedure. (citations) 
A finding is clearly erroneous when ‘although there 
is evidence to support it, the reviewing court on the 
entire evidence is left with the definite and firm con- 
viction that a mistake has been committed,’ United 

_ States v. Oregon State Medical Soc., 343 US 326, 339, 
96 Led 978, 988, 72 S Ct 690; Umited States v. United 
States Gypsum Co., 333 US 364, 395, 92 Led 746, 765, 
68 S Ct 525.’ 


As this Court said in affirming the decision of the District 
Court in Cappelen v. United States, 88 U.S. App. D.C. 11, 
185 F.2d 754: 


‘‘It is a principle of admiralty law that findings of 
a trial court will not be disturbed unless clearly 
erroneous.”’ 


In Harbor Towing Corporation v. Parker (4 Cir.), 171 
F, 2d 416, cert. denied 337 U.S. 907, 69 S. Ct. 1050, 93 L. ed. 
1720, a case growing out of a collision in the Chesapeake 
and Delaware Canal, the Court said: 


‘“There was quite a conflict in the evidence as to 
just what happened immediately prior to the collision. 
Under these circumstances, the District Judge must 
determine the credibility of the witnesses and we can 
set aside the findings of fact made by the District 
Judge only when these findings are clearly erroneous. 
See, decided by our Court, the recent case of The Scow 
No. 27, 164 F. 2d 778.”’ 


And in Hodges v. Standard Ou Company of New Jersey 
(4 Cir.), 123 F. 2d 362, the Court said: 


‘“<There is no better established principal of ad- 
miralty law than that questions of fact, resolved by a 
trial judge on conflicting evidence, are entitled to 
great weight and will not be reversed except for plain 
error. The Baron Napier, 4 Cir., 249 F. 126; Southern 
Towing Co. v. Egan, 4 Cir., 184 F. 275, and cases cited. 
We know of no authority to the contrary.’’ 





7 


See also Virgin v. United States (4 Cir.), 165 F. 2d 81, cert. 
denied, 334 U.S. 834, 68 S. Ct. 1341, 92 L. ed. 1760; Eastern 
Tar Products Corp. et al. v. Chesapeake Ou Transport Co. 
(4 Cir.), 101 F. 2d 30 and cases therein cited. 


A case quite similar to the facts of the case herein is 
that of Compania Anonima V enezolana v. Baltimore Steam 
Packet Co. (4 Cir.), 240 F. 2d 241, recently decided in the 
Fourth Circuit, in which the lower court had found that 
the vessel on the improper side of a narrow channel at 
the time of collision was solely at fault. The Court there 
stated that the question for decision was whether the 
District Judge was clearly wrong in finding the vessel, The 
Ciudad de Maracaibo, solely at fault. It was held that the 
decision of the lower court should be affirmed. 


This principle applies whether or not both parties have 
introduced evidence in the case and if the Court finds that 
the plaintiff has not made out his case and dismisses the 
cause at tke close of the plaintiff’s case, the Court of 
Appeals should not disturb the findings of the Trial Court 
unless clearly erroneous, ie., unless to paraphrase the 
words of the Supreme Court in the McAllister case, the 
Court is ‘‘firmly convinced of the error.’’ 


The Trial Court had an opportunity to observe and 
hear the appellant’s witnesses and in making findings of 
fact considered such testimony. It has been repeatedly 
held that when findings are based upon the testimony pre- 
sented, they should be sustained unless clearly erroneous. 
Diamond State Telephone Co. v. Atlantic Refining Co. (3 
Cir.), 205 F. 2d 402; Fidelity-Phenia Fire Insurance Co. 
of New York v. Floto Meriante del Estado (5 Cir.), 205 
F’. 2d 886, cert. denied 346 U-S. 915, 74 S. Ct. 275, 93 L. ed 
411. 


In the case of Allred v. Sasser (7 Cir.), 170 F. 2d 233, 
the Court of Appeals for the Seventh Circuit affirmed a 
decision of the Trial Court after the Trial Court, as here, 
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had dismissed the plaintiff’s complaint at the close of his 
ease. The Court said in its opinion: 


‘‘In this case the trial court was the trier of the 
facts, and in considering the evidence was not bound 
to view it in a light most favorable to the plaintiff, 
with all attendant favorable presumptions, but was 
bound to take an unbiased view of all the evidence, 
direct and circumstantial, and accord it such weight 
as he believed it entitled to receive. Rule 41 (b), Fed- 
eral Rules Civil Procedure, supra; Gary Theatre Co. 
v. Columbia Pictures Corporation, 7 Cir., 1941, 120 
F. 2d 891, 892; Young v. United States, 9 Cir., 1940, 
111 F. 2d 823, 825; Bach v. Friden Calculating Mach. 
Co., 6 Cir., 1945, 148 F. 2d 407, 411.”’ 


See also Henry v. Moore McCormack Limes (D.C.N.Y.), 
134 F. Supp. 71. 


Considering all the facts and testimony, it is submitted 
that the findings of the Trial Court reflect a proper con- 
sideration of the evidence presented and that the decision 
of the Trial Court properly applies the law thereon. Such 
decision should be affirmed by this Court. 


2. At the time of the collision, the tug Virginia and its 
tow were on the Virginia side of the Potomac Channel 
(J.A. 31, 32) and as found by the Trial Court, this is in 
direct violation of one of the basic rules of navigation 
applicable to rivers and inland waterways. The Narrow 
Channel Rule 33 USCA 210, as quoted in appellant’s brief 
on page 7 thereof, provides that in narrow channels every 
vessel shall, when safe and practicable, keep to that side 
of the fairway or mid-channel which lies to the starboard 
side of such vessel. This rule has been applied to chan- 
nels in the Potomac River, The Newport News (4 Cir), 
105 Fed. 389. The Narrow Channel Rule has been held to 
be a ‘‘cardinal rule of navigation.’’ The Standella (5 Cir.), 
108 F. 2d 619, 620. 
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The Supreme Court in the case of The Pennsylanvia, 86 
U.S. 125, 22 L. ed. 148, held that: 


‘‘But when, as in this case, a ship at the time of a 
collision is in actual violation of a statutory rule in- 
' tended. to prevent collisions, it is no more than a rea- 
sonable presumption that the fault, if not the sole 
cause, was at least a contributory cause of the disaster. 
In such a case the burden rests upon the ship of show- 
ing not merely that her fault might not have been one 
of the causes, or that it probably was not, but that it 
could not have been.’ 


The appellant here makes no attempt whatsoever to ex- 
plain or justify the violation by its vessel, The Virginia, 
of the Narrow Channel Rule or to attempt to qualify under 
the provisions of USCA, Title 33, Sec. 212, quoted in ap- 
pellant’s brief. It is clear therefore that, based upon the 
violation of this rule alone, the tug Virginia was negli- 
gent and the finding of fact made by the Trial Court to 
that effect is clearly and adequately supported. Appel- 
lant, in effect, admits the foregoing negligence, but at- 
tempts to justify a reversal of the Trial Court upon the 
basis that the SS District of Columbia was contributorily 
negligent by stating that, according to the testimony of 
the witness Bowen, the District of Columbia was on the 
Maryland or port side of the Potomac Channel when first 
sighted by the captain of the tug. Assuming, for the pur- 
pose of this argument, the accuracy of the testimony on 
the part of the witness of appellant, the collision was not 
caused by the fact that the District of Columbia was on 
the Maryland side of the channel. ‘The collision between 
these vessels occurred on the Virginia side of the channel. 
(J.A, 14) 


At the time of the accident, the SS District of Columbia 
was on the Virginia or starboard side of the channel in 
complete accord with the provisions of the Narrow Chan- 
nel Rule. (J.A. 13, 14) At all times the SS District of 
Columbia was in such a position that she could, and did, 
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maneuver herself to the proper side of the channel in suf- 
ficent time to effect the proper and usual port-to-port 
passage. 


Such is not the case with the tug Virginia. The Trial 
Court asked of appellant’s witness, Captain Bowen of 
the Virginia, these rather pointed questions: 


‘“‘By roe Court: 


Q. Now, Captain, may I ask you this: When you 
saw him heading right into your tow, you were on the 
Virginia side of the channel? A. Yes, sir. 


Q. Could you have swung around? A. No, sir, I 
couldn’t.”? (J.A. 37) 


Accepting the testimony to be true as to this point, the 
Captain admits by his answer that he allowed his vessel, 
without justification, to remain in a position in direct vio- 
lation of the basic rules of navigation from which he could 
not extricate himself. Appellant’s attempt to justify a 
reversal of the Trial Court on the basis that since the 
SS District of Columbia was on the Maryland side of the 
channel sometime prior to the collision, the fact that the 
tug was also on the wrong side of the channel is a ‘‘non- 
critical circumstance or condition is so far as the deter- 
mination of liability is concerned, and should therefore 
be attributed no causal significance’’ appears to be in- 
valid in law and logic. 


If, however, the Captain of the tug had taken the neces- 
sary steps to correct his position upon first sighting the 
SS District of Columbia, he would have had adequate time 
to steer his vessels to the proper side of the channel. At 
the rate of four miles per hour (J.A. 38), the tug would 
have traveled some 350 feet in one minute and according 
to the Captain’s testimony, the ships were one-quarter of 
a mile apart when he first sighted the tug. (J.A. 33) 
(This statement seems to be in conflict with the markings 
made on the chart exhibit by the Captain, for a straight 
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line measurement from Buoy 75 to Point ‘‘B’’, the rela- 
tive positions of the tug and the SS District of Columbia 
when first sighted by the Captain, is more than one-half 
mile. This points out even more clearly the fact that there 
was adequate time for the tug to maneuver.) However, the 
tug merely maintained its position and speed and made no 
attempt to correct its violation of the statute. 


The case of Seaboard Tug and Barge Co. v. The Lia 
(D.C. Mass.), 113 F. Supp. 793, involved facts quite similar 
to this case, for there a tug was pushing a barge in a 
narrow channel in violation of the Narrow Channel Rule. 
The collision occurred on that side of the channel and the 
tug had no reason, other than convenience, for violating 
the Narrow Channel Rule. The Court there held that the 
vessel on the wrong side of the narrow channel was solely 
at fault for the collision and this decision was affirmed 
in Seaboard Tug and Barge Co. v. Redert AB/DISA (1 
Cir.), 213 F, 2d 772. 


The Seaboard case and the collision here involved are 
both clearly distinguishable from the case of The New York 
Company v. The Robin Doncaster (3 Cir.), 233 F. 2d 889, 
affirming Tug New York Company v. The Robin Doncaster 
(D.C. Penn.), 130 F. Supp. 136, so heavily relied on by 
the appellant. In the Robin Doncaster case, the District 
Court found that the tug was justified in not observing 
the Narrow Channel Rule due to the presence of a third 
vessel and that it was safe and practicable to be at mid- 
channel. Here no such contention is made by the appellant 
nor is any such finding warranted. The tug was on the 
Virginia side of the channel merely for its own convenience. 


Appellant quotes in his brief under Statute and Regu- 
lations Involved on page 6 thereof, Section 203 of Title 
33 USCA, stating that steam vessels approaching one 
another have the duty to pass port-to-port. This rule, 
of course, is a necessary corollary to the Narrow Channel 
Rule requiring that vessels operating under conditions 
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similar to those in this case should stay on the starboard 
side of the channel. Appellant’s vessel here had no right 
to assume that a starboard-to-starboard passage would be 
made merely upon his blowing two whistles as claimed by 
the Captain. (J.A. 34) There was no assent by the SS 
District of Columbia. (J.A. 34) There is not even any 
testimony as to whether the earliest signal claimed to have 
been given was or could have been heard by the SS Dis- 
trict of Columbia. (J.A. 34) The ‘‘rules of the road”’ 
are designed to protect the safety of all vessels and appel- 
lee should not be charged with fault because it did not 
join the appellant in breaking these rules without any 
‘‘snecial circumstances which may render a departure from 
the rules necessary in order to avoid immediate danger.”’ 
33 USCA 212. Appellee’s officers had a right to assume 
that a vessel would abide by the rules of navigation and 
did not have to anticipate negligent conduct on the part 
of the other vessel, The Victory, 168 U.S. 410, 18 S. Ct. 149, 
42 L. ed. 519. 


In the ease of Marshall Field and Co. v. United States 
(2 Cir.), 48 F’. 2d 763, the Court of Appeals of the Second 
Cireuit in a per curiam decision affirmed the decision of 
the District Court which stated in its opinion: 


‘“‘The Antigone, however, seeks to defend her con- 
duct in blowing a two-blast signal for a starboard to 
starboard passing on the ground that it would not 

- have been ‘safe and practicable’ to do otherwise. This 
argument she advances upon her theory that the Gaelic 

_ Prince was on the extreme westerly side of the chan- 
nel, the Gaelic Prince’s port side. The truth of this 
disputed question is not of vital concern. The excep- 
tion to the statutory requirement (article 18, rule 1 
[33 USCA § 203]) of a port to port passing finds its 

_ ‘proper application not in convenience but in neces- 
sity.’ 


See also The Victory, supra; The Gerry (D.C. Md.), 161 
Fed. 413, The Bilbster (2 Cir.), 6 F. 2d 954. The conven- 
ience of appellant should not control here. 
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In The Victory, supra, the Court, in an opinion by Chief 
Justice Fuller said: 

‘* As between these vessels, the fault of the Victory 
being obvious and inexcusable, the evidence to estab- 
lish fault on the part of the Plymothian must be clear 
and convincing, in order to make a case for apportion- 
ment. The burden of proof is upon each vessel to 
establish fault on the part of the other.”’ 


By its own testimony, the appellant has proved its own 
negligence in several respects herein set forth, while the 
facts do not establish fault of the appellee. Certainly, 
no case has been established by the appellant, which is so 
‘‘clear and convincing’”’ that it would justify a reversal 
of the Trial Court. The cause of the collision was the vio- 
lation of the statutory rules by the tug, Virginia. 


3. In the second portion of appellant’s argument, it 
would have the Court believe that a reading of Sections 
80.16(e), 80.16(f), and 80.16(h) of Title 33 of the Code of 
Federal Regulations, quoted in appellant’s brief, shows that 
the appellant was justified in not having on the lead scow, 
red and green lights as required by Section 80.16(f). 


It seems best to re-examine the facts. First, the scows 
were lashed to the starboard side of the tug (J.A. 26) 
and as the tug was on the Virginia side of the channel, 
the scows were toward mid-channel and necessarily on the 
side approached by any other vessel. Secondly, and most 
important, the lead scow of the appellant extended 145 
feet beyond the bow of the tug (J.A. 45) and necessarily 
would be first encountered by an approaching vessel. Yet, 
the appellant contends that Section 80.16(f) does not apply 
because the scow is ‘‘alongside’’ the tug and is not being 
pushed ahead. The Trial Court would not accept such 
interpretation, and it is submitted that a plain reading of 
this regulation does not permit the strained interpreta- 
tion assigned to it by the appellant. 


Irrespective of the above, the appellant’s scows did not 
even comply with the regulation under which the appel- 
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lant claims that it falls, for the lights on the scows were 
only 4 feet above the waterline (J.A. 46), although Section 
80.16(h) provides that the lights shall be at least 8 feet 
above the waterline. 


No testimony was offered by appellant to explain the 
violation of either regulation concerning lights, but in its 
argument the appellant merely states that this violation 
was ‘‘immaterial’’ in this case and had no causal connec- 
tion with the collision. It is submitted by appellee that 
this argument is fully answered by the statement of the 
District Judge in his opinion which says: ‘‘Obviously, 
this is an important rule, for the accident took place after 
dark when lights were indispensable.’’ (J.A. 71) An im- 
properly lighted scow projecting 145 feet ahead of the tug 
is bound to be confusing to an approaching vessel under 
such circumstances as obtained in this case. Appellant 
cites the case of Seaboard Tug & Barge Co. v. The Ina, 
supra, which held that even if the barge had carried proper 
lights, the collision could not have been avoided. However, 
there the tug was liable anyway since it was in violation of 
the Narrow Channel Rule. It is submitted that here if the 
lead scow had carried proper lights, the collision possibly 
might have been avoided and the failure to have proper 
lights was one of the causes of the collision. 


CONCLUSION 


Appellee respectfully submits that the judgment below 
should be affirmed on the grounds that it is not clearly 
erroneous, that it is supported by the evidence and prop- 
erly applies the law relating to the navigation of vessels 
under the circumstances of this case. 


Respectfully submitted, 


Waurer M. Kine, Jz. 
504 Southern Bldg. 
Washington 5, D. C. 
Attorney for Appellee 








